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RULES OF .z 

MONROE COMMON :PLEAS. 

At a Court of Common Pleas, holden at Rocbesterville, in and 
for the Caunty of Munroe, en the second Tueaday of Jaauary, 
1822. 

PREsEl'JT, · 
The Hon, ELISHA B. STRONG, Esquire, First Judge. 

Tt!IIOTHY BAl\NARD, ( E . 
JOJfl'f BoWMAN, 5 squares,Judges. 

N. ROCHESTER, Clnk. 

IT WAS ORDERED, by th~ Court, that the following Rules 
anti orders be adopted for the regulatioa of ~ne practice of the 
Court, 

·. I 

. 1, That the seal, already provided by the Clerk of 
this Court, and now in the Clerk's office1 be adopted 
as the seal ofthis Court. 

2. That every rule to which a party W<tuld, accor­
ding to the practice of the court, be e~tled of course 
without shewing special cause, shal~ denominated 
a common rule ; and every other ru e shall be deno­
minated a special rule; th&t ~co mon rules, and 
all rules by consent of parties, sbal he eutered with 
the Clerk, at the Clerk's office in a book to be by him 
provided and kept for the purpq~e, and may be en­
tered at any time, as well in vacation as during the 
term ; and the day when the rule shall be entered 
shall be noted therein, and every common rule wball 
be deemed to be taken at the peril of the party ta .. 
king the same, and if taken improperly or errone­
ously, may be set aside, unless the party against 
whom the same s.ball hilve been taken, has affirmed 

.. 

'' 
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t~e tule, or by suffering a lache, waived any objec. 
tions thereto. 

S. That w~en any attorney shaH commence a suit 
for a non-r~s1dent plaintiff (or a plaintiff who pend­
mg the swt shalJ become a non-resident) the de­
fendant may at any time, by a ipecial motion for that 
purpose~ have a rule, that the plaintiff file security for 
a:o~ts;_ s~tch .as the defendant may in the event of such 
swt 1n this eourt recover against the said plaintiff. 
which security shall be by a freeholder or househol~ 
der residing within the jurisdiction of this court wno 
~hall execute and deliver to the defendant's art~rney, 
1f an attorney be employed,otberwise to the defendant 
himself, .a bond in the penal sum of fifty dollars, and all 
proceedmgs, on the part £?f the plaim~ shall be stay­
ed from Ulenceforth, until such security shall be giv­
en ; the costs of such motion to abide the event of 
_the s~it : And, provided. that in case the defendant 
or ~Is attorney,_ as the case may be, shall except 
3:grunst the s?ffiCiency of such security and give no­
nce thereof 1p four days after the delivery of such 
bond, such s~urity shall !lot be holden to be good, 
unless the obligor shall wuhin four days after notice 
of such exception make affida,•it, that he is a free­
holder or houitilolder within the jurisdiction of this 
court, and woqh double the penalty of such l ond 
oyer and above all debts, dues, or demands against 
h1m ; and also deliver the same affidavit within the 
said four days, to the obligee of the said' bond. 
. ~ Tha~ ~vhen a~y. "?":resident, .or person not 

Jivmg w1thm the Jurisdiction of this court other 
than attoroeys of this court, shall apply to th~ clerk 
for process to be Issued in his own name, it shall be 
the duty of the clerk not to issue such process until 
such person shall procure a bond to be executed to 
the defendant in the penal sum of sixty dollars by it 
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good and a~le freeholder. ~iding within the juris· 
diction of this court conditioned for the payment of 
such costs as shall, in the event of such suit, be recov­
ered against the said plaintiff by the said defenda!lt, 
aud deliver such bond to the clerk to be kept by him 
until called tor by the defendant; and in case auy 
process shall be issued contrary to this rule, the de­
fendant may, on special motion fo.r that ~rpose, 
have judgment of NON-PRos, or as 10 case of NON-
s un, as the case may be. . . 

5. That bail to the arrest and batl to the actton 
shall he given in all cases, except in suits on bail 

· bonds and against heirs, devisees, execu,to!s, ud ad­
ministrators, who are to be held to bail m c~es of 
devasta,·it only. 

6, That if any defendant shall think himself ag-
• griev~d by _being ~eld to. bail, or. if he. ':onceive the 

1 
sum m which he IS reqmred to give brul1s unreason-

l. ble, application may be made to t~e c~urt, or in v~ca­
tion to one of the judges for rehef m the premises, 
and such order shall be taken thereon as justice may 
t•equire upon due notice to shew cause. 

7. Tbat on application to one of the judges in va­
cation the rule to plead, to declare, to reply, or to 
j oin in demurrer, or other pleading may be enlarged 
if there should be cause for it. 

8. That the plaintiff shall be allowed twenty days, 
inclusive, after actual notice of bail be given to ex~ 
cept tQ the sufficiency thel'eof, which exception shall 
~ entered on the \)ail piece. 

9. That notice in writing of such exception shall 
be given to the defendant's attorney, if any attorney 
be eruployt•d, and if no attorney be employed, such 
notice shall be put up in the clerk's office, and then 
the bail shall justify in ten days inclusive after such 
notice, or the defendant shall add other bail, or put in 
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~ew bail, \Vbo shall justif withi • . .. 
m default whereof the pl~ntiff ~the said t~n days; 
proceed on the baif bo d bs all be at hberty to 
tachment. n ' or Y amercement or at-

lO. That justification of b 'I 
one of the j udO'es of tb · aJ may be taken before .· 'k 
notice .,hall beo . Ishcourt: and that four days .- t--.1 

given to t e plai ftf' ·· 
every intended justification . I n .I s attorney of 11! 
which it is given and jf S ' me ~sive of the day on 
notica sl1:'lU be gi'ven. unday mterveqe, five days 

I I. Suits on bail bonds shall b 
lowing terms . If the ~ [! d e stayed on the fol-
relieved theref;om on or : ~n ant shaJJ apply to be 
lnit against the bail th ~ore the re~urn ~ay of the 
bond suit shall, in ail c:S~st : procee~ngs m the bail 
of cost therein fifu10' hail 'a e Je~ ~~d~ on payment 
issuabTy in th; orio-fitaJ n JUstifyl!lg, pleading· 
trial in the same i~tante~~u~e, a!ld takmg notice of 
for relief from the bail bo. d u~ lfh sucb application 
the pJailltiif has lost a triar i su~ s a~J ~e made after ' 
an opportunity of noticin t~ t e ongmaJ. cause, or 
the same was Jost b h' g e] same for tnal, unless 
· Y ts own tacltes then · ddi 

two to the terms imposed . tb fi ' ' m a .. 
dant shall file an affidavit lD f e r~t case, the defen-
tiff shall be entitled to . do merJts, and the plain .. 
as sequrity. JU gment on the bail bond 

12. That no private agree me 
11. parties or attornies in respect ~t ~r consent ~etween . ~ 
llf a cause shall be ail d 0 t Je proceedings in ' _ · -1 them against the 0~:re 0~ sug~este~ by either of · 

'shan be in writing sub~~~be~ ~ e ~vidence thereof 
whom it shall be so aUca d e Y t e party against 
in the book of comma;{ or su~gested or entered 
the attornies of both parti rules, With the assent of 

13. That the follow in er. · b 
to the surrendcrina d!J· rudes e ?bserved in respect 

o en ants IQ exoneration of 

.. .. 
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bail : The defendant who wishes to be surrendered 
to the sheriff in discharge of his bail, or the bail who 

-.... wishes to surrender his principal in exoneration of 
himself, shall procure from the clerk's office a certi­
fied copy of the bail piece, and such defendant 
shall appear or be brought before one of the judg­
es of this court, the sheriff, or one of his depu­
ties, on notice in writing to be given te him by 

j the said judge or defendant of such intended 
~ surrender, shall at tend before him for the purpose of 

receiving into his custody such defendant, such sur­
render shaU be indorsed by the judge aforesaid on. 
such certified copy of the bail piece, ~hich copy shall 
be filed in the clerk's office and notice given to the 
attorney for the plaintiff of such surrender, and su~ 
surrender to, or taking into custody by tQe sheriff -
shall, unless the bail had rendered themselv~ previ.: 
ously liable, be considered as a full and com pie~ dis~ 
charge of the bail and make the sheriff liable and 
the clerk shall note such surrender in the book or 
docket to be kept by him of the bail entered in the 
causes arising in this court. 

14. That the rule to plead, and every other rule to 
answer, comprehending die rule in ejectment for 
the tenant to appear and enter into the consent rule, 
and the rule on a scire facias for the defendant to 
plead shall in ejectment or scire facias be a rule of 
twenty days from the day when the same shall be 
entered, and in all other cases shall be a rule of 
twenty day& after service of a notice thereof and 
a copy of the pleading to be answered, except that 
the rule to join in demurrer to a plea in abatement, 
and the rule of scire facias for the defendant to appear 
shaD be rules of four days only ; and when there 
shall have been a judgment of respondeas ouster, 
en a 4emurrer to a plea in abatement the plaintiff' 
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bning served the defendant with the noti~e o( the 
jud~nent shaH not then be held to accept of any an­
swer to the declaration after four days from the dav 
of the ser!'ic~ of such notice; that _if the attorney 
for the pJawuff shall not have rece1v~d a notice in 
writing from an attorney that he is retained to defend 
the suit, tben1 in every suc-h case1 if the service of 
the notice tf the rule to plead and of a copy of the 
declaration shall not ha,·e been on the defendant 
personally, the sen-ice may be if the defendant shall 
be returned in custodia on the sheriff or one of his 
deputies ; and if~ the defendant shaH be returned repi 
corpus, the sen:Jce of a copy of the declaration shall 
not be necessary, and the serviceeof a notice of the 
role topleai:J may be by affixing the same in some con­
spicuous place io the clerk's office ; and when special 
bail shall not be required, aud the writ shall be ac­
cordingly returned with the defendant's appearance 
indorsed, the plaintiff may cause tbe defendant's ap­
pearance to be ~ntered in the book for ~ntering rom­
mon rules, and m such case also the like service as 
is last specified, shall be sufficient. 

15. That no party shall be entitled to the benefit 
of the rule to plead or to answer any pleading until 
the declaration, or other pleading to be answered, 
shall be filed. 

16. The plaintiff shall not be held to accept of a 
plea in abatement, unless served within ten days, 
both inclusive, after service of declaration an<t no­
tice of the rule to . plead ; nor shall either party be 
held to accept of any declaration, plea, answer or 
other pleading after the default for not declaring, -
pleading or answerin~ shall have been entered. 

I 7. The defendant shall be entitled to twenty days 
both inclusive after the last day of the term, i,n 

•, 
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which the writ is returnable, for putting in special 
bail \Yherc bail is required. 

18. That the service of a declaration, de bene esse, 
at any time shall not be deemed a waiver of bail or 
of justification of bail. . : . . 

19. The defendant may at any time, m . vacatiOn 
or in term, after his appearance shall have. been en· 
tered or bail filed and perfected as the case may ·re­
quire' enter a rule that the plaintiff dedare before 
the l~st day of the term next following the notice oi 
said rule, and the said notice shall be served at least 
thirty days before the first day of the term ; and on 
the last day ?f the term to which the cc:mrt s~all 
continue to sit, the defendant may, upon fihng an af­
fidavit of 'the due service of such notice, and that 
no declaration has been received, or an acknowledge­
ment of said service by plaintiff's attorney, enter 
the plaintiff's default ; and at the then, or any sub­
aequent term thereafter, enter a rule for judgment 
of non pross. · 

20. That against a defendant in custody the plain­
tiff shall be obliged to declare within two terms, in-

·' elusive of that in which the writ is returned served, 
and to proceed to trial within two terms inclusive of 
that in which issue is joined, otherwise the defend­
ant may bt: discharged by a writ of supersedeas; to 
be allowed by a ju1ge of this court, unless cause be 

_ shown to tl1e contrary in pursuance of an order fo~ 
~ that purpose. 
1 21. That all rules for 1inal judgement, except on 
'; warrants of attorney, shall be entered !'isi. causa os­

tensa sit sedente curia, and at the exp1ranon of the 
· rule, the plaintiff may have his costs taxed and is­

sue ·execution. 
22. That all motions for new trials be made the 

· saoie.terin in· which the verdict shall have~ ta· 
B . 
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ltell; that notices for executing writs of inquiry shall 
~ for the sam~ time as for trials at bar, ai ·d may be 
giVen at any time after the detimlt shall have been 
entered. 

Jt/in... _ "· ~· That ~11 noti.ces of. trial, an~ of executing 
j 'wnts of euqmry, be m wntiiJg, and m cases where 

I J. the defendant resides above forty miles from the 
place where the trial or inquiry is to be such notice 
shan be deliver~d to !he defendant's att~rney at least 
fourteen days, mc~us1ve of the day of delivery, be­
fore tlie . day appomtcd ~erein for the trial or inqui­
ry, and If only forty miles or under, at least eiuht 
days inclusive of the day of delivery before the day 
appointed therein for the trial of the cause or execu­
tion of ~e ":rit of inquiry. 

·t 24. That m all cases where fourteen days notice 
of ~ial o.r.inquiry is necessary a countermand there­
of m wr1tmg be served at least six days exclusive 
before th~ ·i~tendcd tri<il or inquiry, and in cases 
whet·e only e1ght days notice is necessary the coun­
termand thereof shall be delivered at least two days 
exclusiye ~f tl1e day of delivery thereof; otherwise 
the plmntdf sl1a1J pay to the defendant the like costs 

: and charges as if such notice had not been counter­
numded. 

25. That in all cases where notice of trial shall he 
giyen, a copy thereof shaH be put in tbe clerk's of­
fice, with a note of the issue and the day when join­
ed, at least four days previous to the sittino- of the 
court, and the clerk shall by the first day of fhe term 

. make a calender of the causes so noticed ' for the 
: judges of this court, in which they shall be placed 

."according to their priority, and if of the same date 
tb~y shall be placed in the calender in the order i~ 
which the notices were receh·ed by the clerk, and it 
liaJl alio be the duty of the clerk by the laid first 

f • 

( 11 ~ - . .,.... . .. ., 
day o1 term to make a copy of said calende1· ford:e · 
attornies and other officers of this court. 

26. 'fhat each cause shall be called on according 
to its standing on. the calende~, and if it i;; _put off. at 
the instance of either party, It shall lose Its prefer-
ence and go to the foot of the calender. · · e .... 

27. rhat all causes noticed for ~rial shall be !lotic.e~ ...; 
for the first day of the term) and if the cause IS p~ ·t - L a.,: 
poned at the instance. of the defendant, and wht~ ~~{ : 
shall only be on sufficient cause shown to the couJ, 'l.~ . 
he shaH pay the c~sts of the plai~tiff's witnesse~ un- • 
til the cause is a~am called, and m case the plam •tf 
shall not try the cause pursuant to sur.h notice, ~tl1- \. C · 
out any default on his part the defendant may ent(r 
a rule that the plaintiff pay the costs of the term to 
be taxed, and aJso that all proceedings on the parf • f 
the plaintiff be stayed until such costs are paii:l, and 
at any subsequent term on reading and filing ~ affi­
davit of having demanded such costs. and of d ie nor· 
payment thel'eof, the .defendant may enter a .rule on 
motion in open court for an attachment. · 

28. That no special motion shall be tnade relative 
"' to auy Cf\USC in this court but upon affidavit of 1 .e 

matter on w bich such motion is to be founded,& tm• 
less the opposite party shall have been served with a 
copy of such affidavit and notice of the motion, b•"' t 
if application is founded on a matter of record ..:-r , 
upon a matter appearing upon the minutes of he 
court, then it shall be sufficient to give notice of e 
application and of the gi'Ounds thereof without' ~c ._ •. 

· king or producing any affidavit. ' -i • 
29. That if any party intending to make a S'1"­

cial application to this court in any cau~e shall d "n:t .. 
it necessary to have the proceedrngs stayed, anv one · 
of the judges in vacation shall be authorise1! to 
make an order for fltt<-h purpose, if he be satisfied 
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that there is ~ufficient cause sbcwn to him for such 
o.r4er: and such order when duly served sbaU have 
the effect of staying such proccedingi until the order 
of tbe court thereon, and whenever such order is 
se~\-ed on t.he opposite party, it shall be accompanied 
WJth a notice of the intended application, and such 
ord~r shall take effect only from tpe delivery of such 
not1c~, but no such order s)lal' be made by any jud~e 
of th1s court except the first judge, or other judge 
who shall be of the degree of counsellor at law in 
the supreme court of this state, unless due notice be 
@iiven to the attorney of the opposite party of the 
time and place of applying for said order. 

30. Th~t in causes wherein attornies are employed 
on both sid~s, and judg!'uent is hnd, the attorney of 
the PaJity m whose fa~ou~ such judgment is had, 
~all serve a copy of his b&~l and give notice of the 
tune ~d place of ~axin~ his costs to the opposite 
attorney, two days 1pclusn·e of -the day of service 
thereof. · -

Sl. That bail. sued on recognizance 9f bail, shall 
, have four d?ys m term to sur~ender the· principal, 

after the ~all h~ been sen·ed with the capi~s, and if 
sued ~y sc1re fac1as, may surrender the principal at 
an):: ~Jme be~ ore or. upon th~ last day of the term in 
which the sc1re facias is returned, o1· on the return dav 
of the alias scire facias, if the first be returned nihil 
ppon payment of costs in the respective proceed­
Jug~ 

32. That every attorney of this court, who does 
not reside in the county of Monroe, shall appoint 
s~me attor~ey reside~~t in the village of Rochester­
ville, or Br1ghton, or the deputy clerk, for his agent, 
w~ose name s~all be put and kept up, in some con­
sp!cuous place m the clerk's office: and that the service 
of all pleadings, rules, notices and papers, made on 

(1~) . 

such aaent shall be good: when ujs ach a.:;ent sli 11 
be app~int~d by such non-resident torney an~1 is 
name put up as aforesaid, services l all. plead n. gs., 
rules, notices and papers, may b\! n.la m the me 
manner as when no attorney is ernpl yed. 

33. That whene\·er any cause shal be at issue, so 
that it might have been tried or re ;ul ly noticed · or 
trial at a previous term, and is no tr ed, the defe d­
ant at any term after may enter a rt le in the c •­
mon rule book, requiring the plaJnt ff to bring e 
same on to be tried by the first day o the next te m 
thereafter, or judgment as in case o non-sui~, a ·nr.­
tice of which rule, and that the Jie ndant mten(is 
to move at nextterm for judgmel]l ~ in case of ~:\on­
suit, shall be served on the p~mt:I 's attorne.X at 
least ten days before said tern~l an if the plain. titf 
shall neglect to notice, or ha ing .oticed shall f~il 
(owing to his own Iache) to y d cause at srud 
term, the defendant, on affi4avit o the service of 
said notice, shall on motion in open court, after the 
j"!ry are discharged, be entitle~ t~o JUdgment 's in 
case of non-suit, unless the plam shall shew rea­
sonabJe cause to' the court for not aving tried said 
f'ausc, and pay the costs of the sai \motion (~s well 
as t~ costs of the term, if the ca~e was no 1ced for 
trial) in twenty days after the sa . e shall be d~man­
ded of the plaintiff or his attorne , and on fihn_g an 
affidavit of a service of a copy f the taxeli bill of 
eosts, and demand of payr:nent uri the plaintiff or hi1 
attorney, and of the non'-payment of the sau:'le with­
in twenty days after said- demand, then such rule 
shall become absoJute and judgment be pe1fected in 
vacation and filed as of the preceding term. 

34. 'that the party entit1ed to costs, or his attot·­
ney, or either, by an authority in writing given t~ a 
third person, may in all cases ctemand cost, which 
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shall be as if done ~n person by the said par-
ty, ~d a l of costs m all cases made on the 
attorney of the in default, shall be as l'alid ail 
if mr'tde on himself. 

35 .. That if dant shall p1e~d the general 
iss e; and if ff sbaJ1 not 'within twenty 

! da ~ aftcl· the of a copy lf the plea, either 
•'/.;;- dci'DUr thereto (:tr the declaration, or if either 

. JJar;ty shall in ng in any degree after the pleal 
te~~cr an issue country, and if the opposite par-

''1 ty hall not de the pleading wi!hin twenty days 
afl •· the senice a copy thereof, the cause shall 
in acb o.f thes~ be deemed to be at issue and 
if a cause shall be at issue in the vacation ~lr ii 
it shall be put a't · in term, and there shall ;,ot be 
tllt'f1e days inter~ _tl~~~eaftcr, then and in this ca~c 
t.re <Jays so rcmammg m term shall be the time limi­
ted to obtain a ru!e fo~ a commission to examine wit­
nesses, or for a Jew, or for a struck jury whereby 
. t~e defend~nt~ obtaining the rule may stay the plain­
tltfFr~m ,hrmgt~ ~the cause on to trial,or wherehy the 
plam~ff s ?l:Jtammg the r~Je may stay the defendant 
fwm ~ntermg a rUle to brmg the cause on to trial,and 
~here the rule sbJi~l ~e subseq~ently obtained by the 
defendant, the p(runtiff may bnna the cause on to tri­
al ~ I' ll ~~rre it, , rul be so obtait~ed by the plaintiff. 

1':: the defe~ant may~enter a ruJe to bring the cause 0~ 
to trial, and be entitled to judgment thereupon notw ith­
~tanding the commission may not be returned, or the 
JUIJ' may. not be baHoted for the view, or may not be 
struck, as the case may be; and if at the time of giv­
jng notice of the trial, the jury on such subsequent 
rule obtained by the defend~nt, shaH not be balloted . 
for th~ ~irw, or not be stru~k, as the case may be, 
the plruntdf~ay proceed to tr1a._l on th~ o_rdinary jury. __ .. _ 
process, but Jf the rule be obtmned wtthJn the tim~ . 

( 15) 
< 

above limited and there shall be a de1 ' :~y.in th~ party 
obtaining the rule, to have the com :Isston returned 
or to have the jury balloted for the Yl ew, or. struc.;, 
the court may on motion of the ot~ r partr ord r 
the rule to be dischar"ed and oth~n~ •;e or further o -
der as the case may ~r shall be aclju ged to require 

36. ORDERED, That the p1aintUI 1may at any tim . 
,f/1 ~ before default for not replying shaH be entered, 
'((.(;& /) the plea shall be a special plea, or ' P.lea in abat -
2'2. ~ ment, or within twenty days after S'..;.f\'l~e of a co 

of the plea, if it shall be the generhl 1ssu~, amen 
the declaratio!Jand the rul~ to plea~, wh1ch ma 
have been taken against the defendatt, shall then 
deemed to be only from the day ~ service of tHe 
copy of the amended declaration, in like man­
ner where there shall be a demurrer to a declarati n, 
or any other pleading not being a pU!a in abateme t, 
the party against whom the demurr•!' shall b': t~k.~ r 

may at any time before the default ~or not JOID~ 1g 
in demurrer shall be entered, arne d the pleadt g 
demurred to; and further the respe dve parties m y 
amend of course and without costs, but shall not e 
entitled so to amend more than on~ 

37. That where any writ return 
1 
le in this com , 

shall not have been returned on th ay allowed t4 r 
the return thereof, the party who iy have sued o t 
such writ, may then take a rule agai 1st the P.erson r 
officer required to make return of ' ch wnt, to • 
turn the same within tw~ty da~ after service f 
'notice of the rule, or that an atta ment will be -
sued against him, and if the writ · ball not there p­
on be returned, the party taking th~ rule may at a y 

r time after the expiration the~of, pod on .filing n 
affidilvit of the service of notice thereof and tltat 
such wrlt is not returned, enter a nile against suth 

~· ~fficeror other. person for an attachmeut, and mar 
.. - 1 - • \ 
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at any timet ereafter and without waitir.g u~il the 
_ Dcxt term, ta k.e o_ut an attachment of course and 
. on return o cep1 corpus, wherein bail sh have 

bee~ require , the plaintitr may enter a rule that the 
1 s_heri1f o~ oth officer bring in the body of the de-
1 iendant m t\ nty days after notice of said rule, or 

shew cause by be firstdayof the then next term why 
l an attachmcu~L should not issue against him, and if 

1 
no cause b~ tlf.n she~n, on due proof being made 
of the service of notice of such rule, a rule for at­
tachment rna be entered on motion of course. 

38. That' llerc the de!enda_nt is in actual custody, 
or .so retur!lr _on th~ ~a pi~<>, e1gbt ltays notice of in­
!lmry or tnal m \Yrltmg, mclusivc of the day of de-

r.
ve.~, served Qn the defendant in person, the sheri1f 
r Jailor, shaJ be deemed a good scn·ice. 
39. That on fiiing affidavit of the due service of a 

(leclaration iq ejectment, the rule shall be, that the 
enant appea~, file common baiJ, enter into the con­

Bent ~ule, and plead not guilty, iD twenty davs, or 

/

that JUdgmen be entered against the casual ejector 
for want of a lea. · 

· 40. That if the defendant on a writ or pJajnt in 
replevin be r urned summoned, the rule shall be, 
that the def~n ant appear. in four days, or that an 
attachment IS 1e agamst h1m, and if on the attach .. 
ment be be re urned attached, the rule shall be that 
he appear in ft jr days, or that distringas issue against· 
~im, requirin~ s~ues to be levied to ten dollars with 
c?sts, and a_ dis rm~as sha1! be so repeated against 
lnm from urnJ to tame unta) be shall appear to an­
swer the plaintiff ; but no notice of such rule sliall 
be necessary, ~nd if the attat'hment be returned nihil 
?r ~ no issue~ are ret~1~ed on the distringas, the~ 
1n etther case the p1amttff, after due senice of the 
declaration-and- notice of rule to plead, may as in 

( 17) . . 
other cases proceed to enter the defendant's default 
tor uot ap~e~ring and pleading, and l a.y ta.l..e the 
like judgment as if the defenaant bad appcare.d and 
confe~sed the taking of the goods or chattels 1n the 
~rit or plaint mentioned. 

41. That inquests by default may be taken at the 
opening of the court, on the fir~t and second days ?f 
term and that in issues where 1t may be proper, Ill 
whiJh inquests by default are inten~ed to be ~a­
ken, such intention shall be exp•·essed tn the uouce 
of trial · and in such cases, unless the defendant Ol' 

his auo:ney shaH before the inquest be taken, fil~ a 
satisfactory affidavit of merits, and serve the plam­
tiff's attorney with a copy tbere.of, he sl~all be ~el~ 
liable to pay the costs of taktDg ~he mquest, if 1t 
shall be afterwards set aside, and the 1nquest shtl-11 re-
main until such costs be pa\d. • . t 

4,2. That the jurors' fees shall be prud by the plain-
tiff's attorney in all cases. 

43. Defaults in vacation for the want ~f a plea, 
shall be set aside on the defendan~s ~aymg costs, 
accepting a declaration, and pleadmg tssuab~y, ~ud 
accepting a notice of trial instanter1 and d~hvermg 
to the plaintiff's attorney an affidavit of ments ; pro­
vided such plea is offered or tendered to the oppo­
site party, fourteen days prevous to the first day of 
next term, after such default shall have been en-

. tered. 
M. That on or lwfore the first day of each term, 

the Clerk of tnis Court shall make out an account, 
and enter the same at the end of di.e _cale~der ?f 
causes made out for the Judges, s~ectfymg m satd 

• account the amount of the Judges. fees due. from 
eat'h attorney of this court on all wr1ts of cap1a<> .ad 

· respondendum returned served, or an al?pearance m­
dorsed in the preceding term a~d vacauon ; and the 



Central Library of Rochester and Monroe County 
Historic Monographs Collection

·r 
I 

( 18) l 
said clerk shall also m~ke out and deliver on the first 
day of the term to each of the attorneys of this court, 
(who shall be present) or his agent, an acco<mt of 
the Judge's fees due as aforesaid from him, and on 
the second day of the term at the opening of the 
court each of the attorneys attending the term sb~I 
pay to the clerk the amount of said fees on pain of 
,contempt, and if any attornel not attending as afore­
said, shall omit paying said fees, the clerk shalJ sus­
pend tiling the record fi,r the plaintiff's attorney in 
those causes wherein the Judge's fees are unpaid, un­
til the same shall be paid ; and further, at the suc­
ceeding term the derk shall report the names of the 
attorneys in default who at that time shall pay the 
said fees. 

45. That the cJerk, on filing every capias, alias or 
pluries capi88 ad respondendum, returned cepi cor­
pus, enter of course in the commou rule boOk, as n 
motion of plainti1Ps attorneJ ~ a rule for body or 
that the sheriff be amerced, as practiced by the 
clerks of the suprerue court. 

46. That services of rules, or notices of rules, and 
other papers, made on the under sheriff, or any one 
of the sherifr's deputies, residing in the village of 
RochesterviUe or of Brighton, or upon the regular 
clerk. of the sheriff's office in the said office, when 
the same is kept in either of said viUages, shall be 
as valid and of the same effect as if made on the 
sheriff himself. 

47. That no person shall bP permitted to practice 
a an attOJ1ley or counselJor in this court, unless he 
s.1all have J>een admitted an attorney of the supreme 
c" urt of this state, or shall have sen·ed a regular 
c· t kship with some attorney of the said supreme 
court,or of this courr, of even years ~ hut any portion 

,,_ .- - ..... -· ~ 

• J 

I 

.( 

I 

l &oJ I 

classical studies may be deducted, and. every. s~, 
person (unless be produce a licence of his adm1sswn 
a$ an attorney of the supreme court) on ~ue proof 
of a cenifiuate of the person or pe~sons WJ!h whom 
he bas served, certifying as to the time of h1s pursu­
ing juridical studies, in his office, .and the good?ess 
of his moral character, and also h1s own affida~Jt of 
having pursued classical ~tudies wh~r~ any abridge­
ment of time shall be claimed, spec1fymg what stud­
ies ht> purused, and bo": lo~g e~cb : if found of suffi­
cient learning on exaouuation m upen court, may be 
admitted to p;actice as an attorney and counsellor of 
this court : Pro,.jded that in case any person has or 
shalt have practiced as ~n ~ttorney o~ conns~ll~r two 
years prior to the application for h1s a~miS!UOn to 
practice as an attorney or counsellor .of. th1s court, he 
shall not be entitled to such admiSSIOn ~nle~s h~ 
produce the certificate of the first or semor JUd_ge 
()r of the cot rt of common ple~ of the .couoty 

t
·n which be last resided and practiced prevtvcis to 

is coming to this coun~y, th~t he sustains {n sue~ 
ounty a fair character m pomt of hon~Y and b)l 

ryght professional practice : but sue~ c.Pi"tl cate s a 
not be required of the attornies or 'tounse.Uors who 
resided in the county of GeneseP.Or Ontano on the 
22d of February 1821. . fj 

48• That on applit.l)j:h)D of every ca~ulidate or 
d . • ttorn,.• or counsellor of thas court, the a IDJSSlOn as a .,w . c d b h 

credentials of suC"Jr appflcant shall be re.~rre y t e 
t to a COOtm'1ttee of three of the semor members 

~r;h.; bar then present, to report to this court wheth­
er sucb candidatt; comes within the m.eaning ~nd 
p0$Ses•es the qualifications and credentials required 
in the preceding rule. • 
· 49. fThat in all cases not provided for by these 

r les, I !he practice of the supreme court shaU be.~a_-_...:..;,._ ... 
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d.)ptcn ns nearf:r as may be, when the same shall 
n 1t opcra:e against any statute regulating this 
«ourt. 
. 50. That the clerk of this r•onrt shaH alwavs have 
m opf'n conr! one ~r mo~·e copies of the preceding 
rnJes fo1· the m~pecuon ot the court, and the practi­
tioners thereof. 

51. That upon any appf'al from the judumtnt of 
? jnsticcs court, un(ler the act of AprillO, l818, be­
mg duly enterf'd before any iustice according to the 
act, if the justice sbaiJ not "make a return of the 
r.ro:..'eedjn~s n-itbin th~ time required by law, then 
eHher p~ny m~y ou filmg an affidavit she\\ing the 
pcr~ormance o1 the sc,·~ral matters required by tbe 
act m order to the entermg an appeal, tause a rule to 
he entered in the common rule book in term or vaca­
tion retJnidng the justice to make such return within 

1 enty days after senice of notice of that rule or 
tlJ&t an attachment will is-:ue against him ; and if 
the _rd~ be. not complie.d with, then on filing an affi­
dant st, , wmg due sen•Jce of the ruJe and also shew­
ing such n\.'ncompliance, a rule may be enrered as 
arore:aid for t:n attachment against th~ justice and 
an attachment .,.·ay, at any rime thereafter and with 
out \\airing umil r~c next term issue of course. , ' 

52. 'l .hat if any aft~ruey shall he retained for ci-
t her party and shaH g i, ·r !1otice thereof, all subse­
quent U<rtices for that part;~ st.:::! II be served on such 
attorney, or his agent as in otbt:r cases: and in a11 
cases of appeal, under said act, the appellflnr'~ \!ttor­
ncy ~hall put up, in some conspicu0us plaee in the 
c.lerk '~ o!hce, within twmty days from and afrer the 
t!rne hmited for ~n~ering !he appeal .before tbe jus­
o:e, an~ before g1vmg not1ce ot hearmg, a ndtice of 
Jus rctamf'r to pro~ecnte such appPal: And in default 
thereof, aU notices from the appellee's attorne ml\y 

• 

I 
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be addre~sed to the appellant and l::e served, by amx-
' ing in the cled~.'s office: . , 

53. Tbat at tbe election of etther party, an appeal 
in any cause ~efore a ju~tice which accor~ing to 
law would be tr1able by a Jury, may be so tned, on 
the bearino- before this court : Provioed the parry 
electina th~ same shall with notice of trial give no­
tice als~ that he demands a trial by jury. 

54. That either party to the appeal may notice. 
the same for hearing ; aud notices for such purpose, 
by either party, shall be given in the same manner' 
and for the same times .respectively, as notices for 
trials in othet cases, according to the residence of 
the opposite party : and in case both parties shall 
notice the cause tor trial by jury, the clerk shall 
make out but one venire, in the cause upon such no­
tice. 

55. That appeals shaH be entered on the calen­
der a<rording to their priority : to be determined 
by the filing of the returns in the clerk's oftlce. 

56. That where an appeal comes on for bearing, 
the same shall be opened by the party who ought to 
have opened the same be(ore the justice. 

57. That when any appeal,not to be tried by jury, 
is called upcn the calender, and only one parzy shall 
be ready to proceed to the bearing thereof, then if the 
party who shall be ready to proceed, shalJ prove by 
affidavit, or acknowledgement in writing of the op­
posite attorney, due sen-ic of notice of hearing up­
on the opposite party, judgment sball thereupon be 
rendered upon the default o{ the party not ready :­
Provided however that upon good cause shewn, the 
hearing may be postponed. 

58. That upon the decision ~f an appeal, a rec­
ord shaH be made and filed by the prevdilin~ party, 
11n whlch after the placita and a memorandum, 
I' 
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sf-ortJy Stating the bringing o( the appeal 8Dd O_y 

and against what parties, the return of the justice 
shHlJ be entered verbatim and if eitber Pf!Tty demao. 
ded a jury, an entry thereof shaH be made showing 
by which party the same was demanded ; and which 
record shall also set forth the defaflt or appearance 
of the parties, tbe continuances 

1
1f any, and the 

judgment and other proceeding$, according to the 
nature of tbe case, and the usages of Jaw. 

I 
I 

I 

,, 
I 

I 
I 
I I . • 

J 

• 
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lnqul"lt!, to take 
lull', ~ en tleemed to be j •iued, 

J11djll't fees, 
Judgment uf non pross, 

•' final, 
" as in casE' of non au it, 

Jurnrs fees. by whom paid, 
Jur.~, struck or for a view, when appt:ed for, 
Jury, in ca~~e~~ appealed, 
Ju~tiree, wbe11 I able to attachment, 

Mt>tiooa. sperial 
Nt>w Triel, whPn to be mo.ed for, 
:N"n re,oitleoht plaintiff, 
Jolon .. uit, Judgment u io case of 
N •te of i suw, 
:N~otice of tl'illl and inqairy, 

" " " countermand uf 
Not}re of taxing costs, 

" lO 11her•H~ bow sernd, 

41 
S5 
44 
19 
21 
ss 
42 
C5 
58 
51 
28 
22 

3 4 
S3 
25 

23 38 54 
24 
so 
46 

'- df 1e1aitoer, wloen eervl'd b.Y aftilrin,; in elerk\ office 
" tc1 non-resident attwoey, huw .:ned, 
.. of'fule to plead, 

52 
S2 
14 
29 
14 

Onler to ~tay pr11ceedingt, 
P atl, rul~ tu 
} le .ding'~ \•1 be filed, 
Pleadiug, 4ime fur, how Pn'arge(l, 
P act•ce ol S11preme Cour., wheu adopted, 
Pr.>cl'edin~, how stayt>d 

Replevin, rrore"din,:s in 
Rules of cour,e, "her clerk to enter. 

'' . <'"PY of tn be kept in Court .. y Clerlf. 
ll•le to plt:lld, &c. 

Seal a1lopted 
, S 1 vinQ; Narr de bene eaae, no waiver ot; bail 

S•.Pcial motions, 
s : . per~edeaa, when allowahte, 1 
Snp•eme court r1actire, \1 hen P'~'" ~ il, 
S l ruder by bail, when to b• n .ade, 

" '' " I O\. to be made 
Stay of proceediogs 

/ , 

\ 

\ 
I 

' 
J5 
7 

49 
29 
-40 
45 
50 
14 

1 
18 
28 
20 
-&9 
Sl 
u 2, 



Central Library of Rochester and Monroe County 
Historic Monographs Collection

.. 

. 
_,. 

' 

1 11 1 111 ~ 11111 111111 1111~ I I~ 1111 1111 1111 11111111 1 1~ 11111111 
3 9077 04084504 5 

: : . . . . 

. . 


	Front cover

	Text

	Index

	Back cover




