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without being allowed to own it: that they were not per-\ 
mitted to give testimony in cases where a white man was a 
party. They were excluded from performing particular 
kinds of business, profitable and reputable, and they were 
denied the right of suffrage. To meet the difficulties aris
ing from this state of things, the fourteenth and fifteenth 
amendments were enacted. 

The fourteenth amendment created and defined citizen
ship of the United States. It had long been contended 
and had been held by many learned authorities, and had 
never been judicially decided to the contrary, that there 
was no such thing as a citizen of the IT nited States, except 
~s that condition arose from citizenship of some State. No 
mode existed, it was said, of obtaining a citizenship of the 
United States except by first becoming a citizen of some 
State. This question is now at rest .. The fourteenth 
amendment defines and declares who shall be citizens of 
the United StateR to 'wit: All persons born or naturalized 
in the United States and subject to the jurisdiction thereof. 
The latter qualification was intended to exclude the child
ren of foreign representatives and the like. With this 
qualification every person born in the United States or nat
uralized is declared to be a citizen of the United States 
and of the State wherein he resides. 

After creating and defining citizenship· of the United 
States, the amendment provides that no State shall make 
or enforce any law which shall abridge the privileges or 
immunities of the oitizens of tIle United States. This clause 
is intended to be a protection, not to all our rights, but to 
our rights as citizens of the United States only; that is, 
to rights existing or belonging to that condition or capac
ity. [The words "or citizen of a State" used in the pre .. 
vious paragraph are carefully omitted here.] 

In article 4, paragraph 2, of the Constitution of the 
United States it had been already provided in this lan
guage, viz., "the citizens of each State shall be entitled to 
1~1 the privileges and hnmunities of the citizens in the sev-

Leral States." The rights of citizens of the St,~tes and of 
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citizens of the United States are each guarded by these 
different provisions. That these rights are separate and 
distinct was held in the" Slaughter-house cases" recently de
cided by the United States Supreme Court at Washington. 

The rights of citizens of the State as such are not under 
consideration in the fourteenth amendment. They stand 
as they did before the adoption of the fourteenth amend
ment, and are fully guaranteed by other provisions. The 
rights of citizens of the States have been the subject of 
judicial decision on more than one occasion: " Corfield 
against Coryell, 4 Wash. C. C. R., 371." " Ward against 
Maryland, 12 Wall, 430." "Paul against Virginia, 8 Wall, 
140." These are the fundamental privileges and immuni
ties belonging of right to the citizens of all free govern
ments, such as the right of life and liberty; the right to 
acquire and possess property, to transact business, to pur
sue happiness in his own manner, subject to such restraint 
as the government may adjudge to be necessary for the 
general good. In Cromwell against Nevada, G Wallace, 36, 
is found a statement of some of the rights of a citizen of 
the United States, viz.: "To come to the seat of the gov
ernment to assert any claim he may have upon the gov
ernment; to transact any business he may have with it; to 
seek its protection; to share its offices; to engage in ad
ministering its functions. He has the right of free access 
to its seaports through which all operations of foreign com
merce are conducted; to the sub-treasuries, land offices and 
courts of justice in the several States." Another privilege 
of a citizen of the United States, says Miller, Justice, in 
the "Slaughter-house cases," is to demand the care and 
protection of the Federal Government over his life, liberty, 
and property, when on the high seas or within the jurisdic
tion of a foreign government. The right to assemble and 
petition for a redress of grievances, the privilege of the 
writ of habeas corpus, he says, are rights of the citizen 
guaranteed by the Federal Constitution. 

The right of voting, or the privilege of voting, is a right 
or privilege arising under the constitution of the State, and 
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not of the United States. The qualifications are different 
in the different States. Citizenship, age, sex, residence, are 
variously required in the different States, or may be so. If 
the right belongs to any particular person, it is because 
such person is entitled to it by the laws of the State where 
he offers to exercise it, and not because of citizenship of the 
United States. If the State of N ew York should provide 
that no person should vote until he had reached the age of 
31 years, or after he had reached the age of 50, or that no 
person having gray hair or who had not the use of all his 
limbs, should be entitled to vote, I do not see how it could 
be held to be a violation of any right derived or held 
under the Constitution of the United States. We might 
say that such regulations were unj ust, tyrannical, unfit for 
the regulation of an intelligent State; but if rights of a 
citizen are thereby violated, they are of that fundamental 
class, derived from his position as a citizen of the State, 
and not those limited rights belonging to him as a citizen 
of the United States, and such was the decision in Corfield 
vs. Coryell. (Supra.) 

The United States rights appertaining to this subject are 
those Drst under article 1, paragraph 2 of the United 
States Constitution, which provides that electors of Repre
sentatives in Congress shall have the qualifications requi
site for electors of the most numerous branch of the State 
Legislature; and second, under the fifteenth amendment, 
which provides that the right of a, ci:ti~n··()f ths·Unitocl 
States to vote shall not be denied or abridged by the Uni
ted States, or by any State on account of race, color or 
previous condition of servitude. If the Legislature of the 
State of N ew York should require a higher qualification in 
a voter for a Representative in Congress than is required 
for a voter for a member of Assembly, this would, I con
ceive, be a violation of a right belonging to one as citizen 
of the U llited States. That right is in relation to a federal 
subject or interest, and is guaranteed by the federal Consti
tution. The inability of a State to abridge the right of 
voting on account of race, color or previous condition of 
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servitude arises from a federal guaranty. Its violation 
would be the denial of a federal right-that is, a right be
longing to the claimant as a citizen of the U uited States. 

This right, however, exists by virtue of the fifteenth 
amendment. If the fifteenth amendment had contained 
the word" sex," the argument of the defendant would have 
been potent. She would have said an attempt by a State 
to deny the right to vote because one is of a particular sex 
is expressly prohibited by that amendment. The anlend
ment, ho,vever, does not contain that word. It is limited 
to race, color, or previous condition of servitude. The 
Legislature of the State of New York has seen fit to say 
that the franchise of voting shall be limited to the male 
sex. In saying this, there is, in my judgement, no viola
tion of the letter or of the spirit of the fourteenth or of 
the fifteenth amendment . 

This view is assumed in the second section of the four
teenth amendment, which enacts that if the right to vote 
for federal officers is denied by any State to any of the 
male inhabitants of such State, except for crime, the basis 
of representation of such State shall be reduced in a pro
portion specified. Not only does this section assume that 
the right of male inhabitants to vote was the especial 0 b
ject of its protection, but it assumes and admits the right 
of a State, notwithstanding the existence of that clause 
under which the defendant claims to the contrary, to deny 
to classes or portions of the male inhabitants the right to 
vote which is allowed to other lllale inhabitants. The reg
ulations of the suffrage is there by conceded to the States 
as a State's right. 

The case of Myra Bradwell, decided at the recent term 
of the Supreme Court of the United States, sustains both 
of the positions above put forth, viz: First, that the rights 
referred to in the fourteenth amendment are those belong
ing to a person as a citizen of the United States and not as 
a citizen of a State; and second, that a right of the char
acter here involved is not one connected with citizenship of 
the United States. Mrs. ..Bradwell made application to be 
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admitted to practice as an attorney and counselor at law, 
in the courts of Illinois. Her application was denied, and 
upon appeal to the Supreme Court of the United States, it t\ 
was there held that to give jurisdiction under the four- ~ 
teenth amendment, the claim must be of a right pertaining ~. 
to citizenship of the United States, and that the claim 
made by her did not come within that class of cases. Mr. 
Justice Bradley and Mr. Justice Field held that a woman 
was not entitled to a license to practice law. It does not 
appear that the other judges passed upon that question. 
The fourteenth amendment gives no right to a woman to 
vote, and the voting by Miss Anthony was'in violation of 
law. 

If she believed she had a right to vote, and voted in re-
liance upon that belief, does that relieve her froln the pen
alty? It is argued that the knowledge referred to in the 
act relates to her knowledge of the illegality of the act, 
and not to the act of voting; for it is said that she must 
know that she voted. Two principles apply here: First, 
ignorance of the law excuses no one; second, every person 
is presumed to understand and to intend the necessary 
effects of his ovvn acts. Miss Anthony knew that she was 
a wonlan, and that the constitution of this State prohibits 
her from voting. She intended to violate that provision
intended to test it, perhaps, but certainly intended to vio-
late it. The necessary effect of her act was to violate it, 
and this she is presulued to have intended. There was no 
ignorance of any tact, but all the facts being known, she 
undertook to settle a principle in her own person. She 
takes the risk, and she can not escape the consequences. 
It is said, and authorities are cited to sustain the position, 
that there can be no crime unless there is a culpable intent; 
to render one criminally responsible a vicious will must be 
present. A commits a trespass on the land of B, and B, 
thinking and believing that he has a right to shoot an in-
truder upon his prmnises, kills .il. on the spot. Does B's 
n1 iSnpp1'0 hension of his rights justify his act 1 Would a 
judge be justified in charging the jury that if satisfied that 
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B supposed he had a right to shoot A he was justified, 
and they should find a verdict of not guilty ~ No judge 
would make such a charge. To constitute a crime, it is 
true, that there must be a criminal intent, but it is equally 
true that knowledge of the facts of the case is always held 
to supply this intent. An intentional killing bears with 
it evidence of malice in law. Whoever, ·without justifiable 
cause, intentionally kills his neighbor, is guilty of a crime. 
The I>rinciple is the same in the case before us, and in all 
criminal cases. The precise question now before me has 
been several times decided, viz.: that one illegally voting 
was bound and was assumed to know the law, and that a 
belief that he had a right to vote, gave no defense, if there 
was no mistake of fact. (Hamilton against The People, 
57th of Barbour, p. 625; State against Boyet, 10th of Ire
dell, p. 336; State against Hart, 6th Jones, 389; McGuire 
against State, 7 Humphrey, 54; 15th of Iowa reports, 404.) 
No system of criminal jurisprudence can be sustained upon 
any other principle. Assuming that Miss Anthony be
lieved she had a right to vote, that fact constitutes no de
fense if in truth she had not the right. She voluntarily 
gave a vote which was illegal, and thus is subject to the 
penalty of the law. 

The Judge directed the jury to find a verdict of guilty. 

On the second day thereafter a motion for a new trial 
was made, and argued by Henry R. Selden, Esq., the coun
sel for Miss Anthony. In deciding this motion, Judge Hunt 
further said: 

The whole law of the case has been re-argued, and I have 
given the best consideration in my power to the arguments 
presented. But for the evident earnestness of the learned 
counsel for the defendant, for whose ability and integrity I 
have the highest respect, I should have no h~sitation. 
Still I can entertain no doubt upon any point in the case. 
I do not doubt the correctness of my decision, that the de
fendant had no right to vote and that her belief that she 
had a right to vote, she knowing all the facts and being 
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presumed and bound to know the law, did not relieve her 
from the penalty for voting, when in truth she had no 
right to vote. 

The learned counsel, however, insists that an error was 
committed in directing the jury to render a verdict of 
guilty. This direction, he argues, makes the verdict that of 
the court and not of the jury, and it is contended that the 
provisions of the constitution looking to and securing a 
a trial by jury in criminal cases have been violated. 

The right of trial by jury in civil as well as in criminal 
cases, is a constitutional right. The first artic~e of the coil~ 
stitution of the State of N ew York provides that "the 
trial by jury in all cases, in which it has been heretofore 
used, shall remain inviola.te forever." Article'[ of the Con
stitution of the United States contains a similar provision. 
Yet in cases, when the facts are all conceded, or when they 
are proved and uncontradicted by evidence, it has always 
been the practice of the courts to take the case from the 
jury, and decide it as a question of law. No counsel has 
ever disputed the right of the court so to do. No respect
able counsel will venture to doubt the correctness of such 
practice, and this in cases of the character which are usu-

1 ally submitted to a jury.' People vs. Cook, 4 Seld., 6'7. 
l Godwin vs. Bk. of Com., 6 Duer., 76. The right of a trial 

by jury in a criminal case is not more distinctly secured 
than it is in a civil case. In each class of cases this right 
exists only in respect of a disputed. fact ... , T~, ,questio?,~ , o~ 
fact the jury respond. Upon question of law the decision 
of the court is conclusive, and the jury are bound to re
ceive the law, as declared by the court. The People vs. 
Bennett, 49 N. Y. R., 141. 

Such is the established practice in criminal as well as in 
ci viI cases, and this practice is recognized by the highest 
authorities. It has been so held by the old Supreme Court 
and by tl1e present Court of Appeals of tbis State. 

At a Circuit Court of the United States, recently held 
by Judges Woodruff and Blatchford, upon deliberation 
and consultation it was decided that in a criminal case the 
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PREFACE . 
• 

At tl1e election of President and Vice President of the 
United States, and members of Congress, in November, 1872:, 
SUS4~ 13. 1\.NTHONY, and ·several other women, offered their 
votes to the ins:pectors of election, claiming the right to vote, 
as among the privileges and immunities secured' to them as • 
citizens by the fourteenth amendment to the Co:p.etitution of 
the United St~te~. 'fhe inspectors, JONE,S, HALL, and MARSH, 
by a majority, qecided in favor of receiving the' offered votes, 
against the dissel)t of HA'LL, and they weie repeived und de
posited in the ballot box. For this act, the women, fourteen 
in number, were arr.ested and held to bail, and indictments 
were found against them severally, under the 19th Section of 
the Act of Congress of May 30th, 1870, (16 St. at ~. 144.) 
charging them with the offense of "knowingly voting without 
having a lawful right to vote." The three inspectors were also 
arrested, .,but only two of them were held to bail, HALL having 
been discharged by the Commissioner on whose warrant they 
were arrested. All three, however were jointly indicted under 
the same statute-for having" knowingly and wilfully received 
the votes of persons not entitled to vote." 

Of the women voters, the case of Miss ANTHONY alone was 
brought to trial, a nolle prosequi having been entered upon 
the other indictments. Upon the trial of Miss ANTHONY 
before the U. S. Circuit Court for the Northern District of 
New York, at Canandaigua, in June, 1873, it was proved that 
before offering her vote she was advised by her counfel that she 
had a right to vote; and that she entertained no doubt, at the 
time of voting, that she was entitled to vote. It was claimed 
in her behalf: 

I. That she was legally entitled to vote. 
II. That if she was not so entitled, but voted in good fait~ 

in the belief th&t it W~S her right, she W~S ~uiltr of no ~rimef 
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III. That she did yote in sueh good faith, and with such 
belief. 

The court held that the defendant had no right to vote
that good faith constitu ted no defence-that there was nothing 
in the case for the jury to decide, and directed them to find a 
vHdict of guilty; refusing to submit, at the request of the de
fendant's counsel, any question to the jury, or to allow the 
clerk to ask the jurors, severally, whether they assented to the 
verdict which the court had directed to be entered. ~he ver
dict of guilty was entered by the clerk, as directed by the 
court, without any express assent or dissent on the part of the 
jury. A fine of $100, and costs, was· imposed upon the de
fendant. 

Miss ANTHONY insists tht\t in these proceedings, the funda
mental principle of criminal law, that no person can be a 
criminal unless the mind be so-that an honest mistake is not 
a crime, has been disregarded; that she has been denied her 
constitutional right of trial by jury, the jury having had no 
voice in her com'iction; that she has been denied her right to 
have the response of every juror to the question, whether he 
did or did not assent to the verdict which the court directed 
the clerk to £luter. 

The trial of the three inspectors followed that of Miss AN
THONY, and all were convicted, the court holding, as in the 
case of MhlS ANTHO~Y, that good faith on their part in receiv
ing the votes was not a protection; which they think a some
what severe rule of law, inasmuch as the statute provides the 
same penalty, and in the same sentence, "for knowingly and 
wilfully receiving the vote of any person not entitled to vote, 
or refusing to receive the vote of any person entitled to vote." 
rrhe inspectors claim, that according to this exposition of the 
law, they were placed in a position which required them, with
out any opportunity to investigate or take advice in regard to 
the l'lght'of any voter whose l'ight was questioned, to decide 
the question correctly~ at the peril of a term in the state's 
prison if they made a mistake; and, thougb this may be a 
correct exposition of the law in their case, they would be sorry 
to see it applied to the decisions of any co"rt, not excepting 
the tribunal by which they were convicted. 

rrhe defendant, HALL, is at a loss to kl10W how he could 
have avoided the penalty, inasmuch as he did ~ll that he could 
~n the way of rejecting the votes, witho~t thrQttHng his co~ 
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inspectors, and forcing them tv desist from the wrong of 
receiving them. He is of opinion that by the ruling of the 
Court, he would have been equally guilty, if he had tried his 
strength in that direction, and had failed of success . 

To preserve a full record of so important a judicial deter
mination, and to enable the friends of the convicted parties to 
understand precisely the degree of criminality which attaches 
to them in consequence of these convictions, the following 
pamphlet has been prepared-giving a more full an,d accurate 
statement of the "proceedings ·than can elsewhere be found . 
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INDIOTMENT 

AGAINsrr SUSAN B. ANTHONY . 

• •• 

DISTRICT COURT OF THE UNITED STATES OF AMERICA, 

IN AND FOR 'I;HE 

NORTHERN· DISTRICT OF NEW YORK. 

--.... -
At a stated session of the District Court of the 

United States of America" held in alid for the Northern 
District of ~ ew York, at the City Hall, In the city of 
Albany, in the said ,Northern District of New York, 
on the third Tuesday of January, in the year of our 
Lord one thousand eight hundred and seventy-three, 
before the Honorable Nathan K. Hall, Judge of the 
said Cour.t, assigned to keep the peace of the said 
United States of America, in and for the said District, 
and also to hear.and determine divers Felonies, Misde-
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meanors and other offenses against the said United 
States of Alnerica, in the said District committed. 

Brace Millerd, 
James D. Wasson, 
Peter H. Bradt, 
James McGinty, 
Henry A. Davis, 
Loring W Osborn, 
Thomas Whitbeck, 
.John Mullen, 
~a m uel G. Harris, 
Ralph Davia, 
Matthew Fanning, 

Abram Kilnlney, 
Derrick B. Van 8choon-

hoven, 
Wllhelmus Van Natten, 
,James Kenney, 
Adam Winne; 
J ames Goold, 
Sam uel 8. Fowler, 
Peter D. R. Johnson; 
Patrick Carl;o11, 

good and la wf'ul men of the said District, then and • 
there sworn and charged to inquire for the said United 
Statps of America, and for the body of saitf District, 
do; upon their oaths, present, that Susan B. Anthony 
now or late of Rochester, in the county of Monroe, 
lvith force and arms, etc., to-wit:. at and in the first 
plpction district of the pighth ward of' the city of Roch-
p:4pl'. in the county of Monroe, in said Northern Dis-
trict {)1' N ew York, and within the jurisdiction of this 
Court, ht'f\:'·tofore, to-wit: on the fifth day of Novem· 
bel'. in tllt' year of our Lord one thousand eight hund-
ft'd and Hevt'nty-two, at an election duly held at and 
in tlH' fin.;t election district of' the said eighth ward of 
the city of Rochester, in said county, and in said 
Northern District of' New York, which said election' 
was for RepresPfltatives in the Congress of the United • 
Statp:4, to-wit: a lv.·presentative in the Congress C'f the 
Cnited Statt:'s for the State of New York at large, and a 
Rt>presentative in the C01)gres~ of the United States for 
til(> twpnty-ninth Congressional District of the State of 
N t"W York, :4a it! first eJe(!tion district of said eighth ward 
ot' said eity of RoclH'~h'r, being then arid there a part of 
~aid twenty ujnth Congressional District of the State of 
N PW York, ,lid knowingly, wrongfully and unlawfully 
vote for a Representative in the Congre·ss of the United 
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States for the State of New York at large, and fot a 
Representative in the Congress of the United States 
for said twenty-ninth Congressional District, without 
having a lawful right to vote in said election district 
(the said Susan B. Anthony being then and there a 
person of the female sex,) as she, the said Susan B. 
Anthony then and there well knew, contrary to the 
form of the statute of the United States of America. in 
such case made a.nd provided, and against the peace 
of the United States of America and their dignity. 

Second Count-And the jurors aforesaid upon their 
oaths aforesaid do further present th3t said Susan B. 
Anthony, now or late of Rochester, in the county of 
Monroe, with force and arms, etc., to-wit: at and in 
the first election district of the eighth ward of the city 
of Rochester, in the county of Monroe, in said North
ern District of New York, and within the jurisdiction 
of this Court, heretofore, to ·wit: on the fifth day of 
November, in the year of our Lord ·one thousand eight 
hundred and seventy-two, at an election duly held at 
and in the first election district of the said eighth 
ward, of said city of Rochester, in said county, and 
in said Northern District of New York, which said 
election was for Reprpsentatives in the Congress of the 
United States. to-wit: a Representative in the Congress 
of the United States for the State of ~ eW York at 
large, and a Representative in the Congress of the 
United States f,,)r the twenty~ninth Congressional Dis
trict of the State of New York, said first election dis· 
trict of said eigh th ward, of said city of Rochester, being 
then and there a part of Elaid twenty-ninth Congressional 
District of' the State of New York, did knowingly, wrong
fully and unlawfully vote for a ·candidate for Repre
sentative in the Congress of the United States for the 
State of New York at large, and for a candidate for 
Representative in the Congress of th~ United States 
for said twp.nty-ninth Congression:)l District, without 
having a lawful right to vote in said first election dis
trict (the said Sustn B. Anthony being theii and there 
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lJNITED STATES 

CIRCUIT COURT~ 

Northern 'District of New York . 
• • • 

'THE UNITED STATES OF AMERICA 

1)8. 

SUSAN B. ANTIlONY. 

HON. WARD aUNT, Pllesiding, 

-
APPEAI-tANCES. 

For the Upiteq States: 

:aON! RrcHA RD CHOWI .. EY. 

U. S. District Attorney ~ 

For th~ Defenq.ant : 

HON. H~JNH,y R. S]M ... ~EN. 

JOHN 'VAN V()ORH~S, E8Q~ 

Tripd at Canandai~~~a. Tuesday and Weq.nesday, 
June 17th anq ~8~h. 187B; l?efo.fe ~o:q: Wffrq Hllnt" 
and a jury; 

• 
• 
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Jury impanneled at 2:RO P. M. 

MR. CROWLEY opened the case as follows: 

., ... 

May it please the OO'l.trt and Gentlemen (!1 the Jury: 

On the 5th of November, 1872, there was held in 
this State, as well as in other States of t11e Union, a 
general election for :liifel'ent officers, and among t}lose, 
for candidates to represent sevf'ral districts of this State 
in the Congress of the United States. The defendant, 
Miss Susan B. Anthony, at that time resided in the 
city of Rochpster, in t'Ie county of Monroe, Northern 
Distr·jet of' New York, and npon the 5th day ofN 0-

vember, 1872, she voted fora repl'esentativein the Con- • 
gress of the Unitpd States, to n)present the 29th Con-
gressional District of this State, and also for a repre-
sentativp at large for the St3:te of New York, to repre-
sent the Statein the Congress of' the United States. At 
that time she was a woma ll. I suppose there will be. 
no question about that. Th~ question in this case, If 
there be a question of fact about it at all, will, in my 
judgment, be rather a question of Jaw than one of fact. 
I suppose. that there will he no question of fact, sub-
stantia.]ly, in the case when aU of the evidence is out, 
and it will be for you to decide under the charge of 
his hORor, the Judge, whether or not the defendant com-
mitted the offence of voting for a representative in 
Congress npon that occasion. \Ve think, on the part 
of the Governmerlt, that there is no question about it • 
either one way or the other, neither a question of fact, 
nor a question of law, and that whatever Miss An-
tho,ny's intentions may have been-whether they 
were good or othel'wise--she did not have a right to 
vote upon that question, and if she did vote without 
having a lawful right to vot~, then there is no question 
but what she is guilty of violating a Jaw of the United 
States in that behalf enacteq. by the Congress of the 
~T Qit~q. St~tes. . 
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We don't claim' in this case, gentlemen, that· Miss 
Anthony is of that class of people who go about ~'re
peating." vVe don't claim that she went from place 
to place for the purpose of offering her vote. But we 
do claim that upon the 5th of November, 1872, she 
voted, and whether she believed that she had a rightto 
vote or not, it being -a question of law, that she is 
within the Statute. 

Congress in 1870 paesed the following statute: 
(Reads Hlth Section of the Act of 1870, page 144, 16th 
statutes at large.) 

It is not nece:::;sal'Y for llle, ~entlemell, at this stage of 
the case, to state all the facts which will oe proven on 
the pal't of the Government. I shall leave that to be 
shown by the evidence and by the wit~esses, and if fLny 
question of law shall aFise his gonor will undoubtedly 
give you instructions ~s he s~aU deem proper. 

(Jonceded, that on th~ 5th. day of November, 187,;), 
Miss Susan B. Anthony was ~ woman. 

BEVERLY W JONES, a wit~ess, called in behalf of 
the United States, having been duly sworn, testifieq as 
follows: 

Examined by Mr. Crowley: 

Q. Mr. Jon.es, w4erA 40 you reside ~ 
A. 8th ward, Rochester . 
Q. Where were you living on the 5th Qf ~ovember, 

1872 ? 
A. Same place. 
Q. Do you know the defendant, Miss Susan B. An

thony ~ 
A. Yes, sir. 
Q. In what capacity were you acting upon that day, 

if any, in relation to elections ~ . ' 

A. Insp~ctqr qf ~~~P.~t!(V~: 
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Q. Into how Inany election districts is the 8th ward 
divided, if it eontains more than one? 

A. Two, sir. 
Q. In what election district were you inspector of 

elections ~ 
A. The first district. 
Q. Who were inspectors with you ~ 
A. Edwin rr. ~lttrsh and William B. Hall. . .. . 
Q. Had the Board of Inspectors been regularly or-

ganized 1 
A. Yes, sir. 
Q. Upon the 5th day of N ovePlber, did the defend

ant, Susan B .. A.nthony, vote in the first election dis
trict of the 8th ward of the city of Rochester? 

A. Yes, sir. 
Q. Did you see her vote i~ • 

A~ Yes, sir. 
Q. Will you state to the jury what tickets she voted, 

whether State, Assembly, Congress and Electoral? 

Objected to as C!1l1ing for a conclusion. 

Q. State wha.t tickets she voted. it you know, Mr. 
Jones? 

A. If I recollect right she voted the Electoral ticket, 
Congre~sional ticket, State tic~et, and Assembly 
ticket. 

Q. \Vas there an election for Member of Congress 
for that district and for Representative at Large in 
Congress, for t he State of New Yark, held on the nth 
of Novemhm', !n the city of Rocht-'ster ~ 

A. I think there was; y(i~, sir. 
Q. In what Congressional District. was the city of 

Roehester Utt the time .~ . 
A. The 29th. 
Q. Did you receive the tio~ets from ~fiss Anthony? 
A. Yes, sir. 
(l "That did you do with them when you received 

them I, 

A. Put them in the sepa.fat~ bQ~e~ 'Yht-'rl~ they be
Jongpct 

• 
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Q. State to the jury whether you had separate boxes 
for the several tickets voted in that election district ~ 

.L\' Yes, sir; we had. 
Q. Was Miss Anthony challenged upon that 'occa-

sion ~ 
A. Yes, sir-no; not on that day she 'Yasn't. 
Q. She was not' challenged on the day she voted '{ 
A. No, sir. 

Or088-ExalTdnatton by Judge Selden: 

Q. Prior to the election, was there a registry of vo
ters in that district made (~ 

A. Yes, sir. 
Q. Was you one of the officers engaged in making 

tha t registry ~ 
A. Yes, -sir. 
Q. \Vhen the registry was being made did l\tIiss An

thony a ppear b~fol'e the Board of Registry and. claim 
to be registered as a voter? 

A. She did. ' 
. Q. Was there any objection made, or any doubt 

raised as to her right to vote ~ 
A. There was. 
Q. On what ground ~ 
A. On the ground that the Constitution of the State 

of New York did not allow women to vote. 
Q.' "That was the defect in her right to vote as a 

citizen 1 
A. She was not a male citizen. 
Q. That she was a woman'~ 
A. Yes, sir. 
Q .. Did the Board consider that and. decide that she 

was entitled to register ~ 

Objected to. Objection overruled. 

Q. Did the Board consider thn question of her right 
to registry, and decide that Rhe was entitled to registry 
as a voter ~ 

A. Yes, sir. 
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Q. And she was registered accordingly ~ 
A. Yes, sir. 
Q. When she offered her vote, was the same objec-

tion hpought up in the Board of Inspectors, or ques- • 
ti()n~made of her right to vote as a W01nan '1 

A. She was challenged previvns to election day. 
Q. It was canvassed previous to election day be

tween them ~ 
A. Yes, sir; she was challenged on the second day 

of registering names. 
Q. At the time of the registry, when her nanle was 

registered, was the Supervisor of Election present at 
the Board ~ 

.A. He was. 
Q. Was he consulted upon the question of whether 

she was entitled to registry, or did he express an opin- • 
ion on the sn bject to ~he inspectors ~ 

MR: OROWLEY: I submit that it is of no consequPllce 
whether he did or not. 

JUDGE SELDEN: He was the Governluent Supervisor 
under this act of Congress . 

. MR. CROWLEY: The Board of Inspectors, under the 
State law, constitute the Board of Registry, and they 
are the only persons to pass upon that question. 

THE COURT: You may take it. 

A. Yes, sir; there was a United States Supervisor of • 
Elections, two of them. 

By .JUlJGE SELDEN: 

~. Did they advise the J'Pgistry, or did they not I. 
A. One of them did. 
Q. And on that advice the registry was made with 

HlP judg-ment of the inspectorf? 
A. It had a great deal of weight with the inspectors, 

I 11a \'t' no doubt. 
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Re-direct Examination by MR. C~OWLEY: 

Q. vVas Miss Anthony challenged before the Board 
of Registry ~ 

A'. Not at the time she offe!,ed her name. 
Q. Was she challenged at any time (~ 

A. Yes, sir; the second day of the meeting of the 
Board. 

Q. Was the }>reliminary and the general oath admin-· 
istered ~ 

A. Yes, sir. 
Q. Won't you state what Miss Anthony said, if she 

said anything. when she (lame theloe and offered her 
name for registration ~ 
\A. She stated that she did not clainl any rights 

under the constitution of the State of New York; sh~ 
claimed her right under the cOftstitution of the United 
States. 

Q. Did she name any particular amendment ~ 
\ A. Yes, sir; she cited the 14th amendment. 

Q. Under that she claimed :Qer right to vote ~ 
A. Yes, sir. 
Q. Did the other Federal Supervisor who was pres

ent, state it as his opinion that she was entitled to 
vo~e under that amendment, or did he protest, claim
ing that she did not have the right to vote ~ 

A. One of them said that fqere was no way for the 
inspectors to get around placing the name upon the 
register; the other one, when she came in, left the 
room. 

• Q. Did this one who said that there was no way to 
get around plaCIng the name upon the register, state 
that she had her right to registpr but did not have the 
right to vote ~ 

A. I did'nt hear him make any such statement. 
Q. You didn't hear any such statement as that ~ 
A. No, sir. 
Q. Was there a poll list kept of the voters of the 

first t'lection di~tI'ict of' the 8th ward on the day o{ 

election? 
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A. y~s, sir. , 
Q. (Handing witness two books.) State whether that 

is the pon list of voters kept upon the day of election 
in the first election district of' the 8th ward, of the city 
of Rochester'~ 

A. This is the poll list, and also the register. 
Q. 'furll to the name of Susan B. Anthony, if it is 

upon that poll list ~ 
A. I have it. 
Q. What number is it ~ . 
A. Number 22. 
Q. From that poll list what tickets does it purport 

to show that she voted upon that occasion ~ 
A. Electoral, State, Congress and Assembly. 

United States rests. 

.JUDGE B-ELDEN opened the case in behalf of the de
fen,dant, as follows: 

If the Co'urt please, Gentlemen qf tlte Jury,' 

rfhis is a case of no ordinary magnitude, although 
many might regard it as one of very little importance. 
The question whether my client here has done any
thing to j ustif.y her being consigned to a felon's prison 
or not, is one that' interests her very esse,ntially, and 

• 

..... that interests the people also essentially. I claim and 
shall endeavor to establish before you that when she 
offered to have her name registered as a ,voter, and 
when she offered her vote for Menlber of Congress, she 
was as m nch entit.led to vote as any man that voted at • 
that. election, according to the Constitution and laws of' 
tlip Government under which she lives. If I maintain 
tliat proposition, asa matter of course she has committed 
no offencp, Rnd i~ entitled to be discharged at your 

- hamh-. 

13ut, bt'Y(Hld that~ whether she was a legal voter or 
not, whether Sill' was ,entitled to vote or not, if she sin

.. (·pt'I·ly helieved that she had a. right to vote, and offered 
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her ba110t in good faith, under that belief, whether 
right or wrong, by the laws of this country she is 

- guilty of no crime. 1 apprehend that that proposi~ion, 
when it is discussed, will, be maintained with a clear
ness and force that shall leave no doubt upon the 
mind of the Courtorupon your minds as the gentlemen 
of the jury. if I ma.intain that proposition here. then 
the further question and the only question which; in 
my judgment, can come before yon to be passed upon! 
by you as a question of fact is whether or not she did 
vote in good faith, believing that she had a right to 
vote. 

The public prosecutor assumes that however hon
estly she Inay have offered her vote, however sincerely 
she may have believed that she had aright to vote, if 
she was mistaken in that judgment, her offering her 
vote and its being received makes a criminal ofi'ence
a proposition to nle most abhorrent, as I believe it will 
be equally abhorrent to your judgment. 

Before the registration, and before this election, Miss 
Anthony called upon me for advice upon the question J 

whether, under the 14th Amendment of the Constitution 
of the United States, she had a right to vote. I had not 
examined the question. I told her I would examine it 
anq. give her my opinion' upon the question of her legal 
right. She went away and caIne again after I had made 
the examination. I advised her that she was as lawful a 
voter as I am, or as any other man is, and advbed hpr 
to go and offer her vote. I may have been mistaken 

·in that, and if t was mistaken, I believe she acted 
in good faith. I believe she acted according to her 
right as the law and Constitution gave it to her. But 
whether she did or not, she acted in the most perfect 
good faith, and if she made a mistake, or if I made 
one, that is not a reason for committing her to a felon's 
cell. 

For the 8econd tinle in my life, in my professional 
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practice, I am under the necessity of offering myself 
. as a wi~ness for my client. 

HENRY R. SELDEN, a witness sworn in behalf of the 
defpndant, testified as follows: 

Befor.e the last election, Miss Anthony called upon 
i1l8 for advice, upon the q upstion whether she was or 
was l1?t a legal voter. I examined the question, and 
ga ve her nIy opinion, un hesitatingly, that the laws and 
Constitution of the United States, authorized her to 
vote, as well as they authorize any man to vote; and I 

. advised her to have her name placed upon thp registry 
; and to vote at the election, if the inspectors should re
. ceive her vote. I gave the advice in good faith, believ-
ing it to be accurate, and I believe it to be accurate 

j still. 

[This witness was not cross-examined.] 

,JUDGE SgLDEN: I propose to call Miss Anthony as 
to the fact of her voting- on the question of the inten
tion or belief under which she voted. 

MR. CROWLEY: She is not competent as a witness 
in her own behalf. 

['rhe Court S') held.] 

Dej'endant rests. 

• 

• 

~ JOHN E. POUND, a witness sworn in behalf of the • 
United States, testified as follows: 

Ezam'ined by MR. CROWLEY. 

Q. During the months of N oYernber and December, 
1872, and January, 1873, were you Assistant United 
States Dist . .Attorney for the Northern District of New 
York 1 

A. Yes, sir. 
Q. Do YOll know the defendant, Susan B. Anthony ~ 
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A. Yes, sir. 
t Q. Did you attend an examination before Wm. C. 
~torrs, a United States (]ommissioner, in the city of 
:p.ochester, when her case was examined ~ 

.A .. I did 
Q. Was she called as a witness in her own ~ehalf 

n pon that examination ~ 
A. She was. 
Q. Was she sworn ~ 
A. She was. 
Q. Did she.giye evidenne 1 
A. She did. 

iQ. Did you keep minutes of evidence on that occs-
sion ~ 

A. I did . 
Q. (Handing the w~itness a paper.) Please look at the 

paper now shown you and see if it contains the min
utes you kept u pOll that occasion 1 

A. It does. 
Q. ,Turn to the evidence of Susan B. Anthony ~ 
A. I have it. 
Q. Did she, upon that occasion, state that she con 

sulted or talked with Judge Henry R. Selden, of Roch
ester, in relation to her right to vote 1 

JUDGE SEJ .. DEN: I object to that upon the ground 
that it is incompetent, that if they refuse to allow II er 
to be sworn here, they should be excluded from pro
ducing any evidence that she gave elsewhere, especially 
when they want to give the version which the United 
States officer toolr of her evidence. 

THE COURT; Go on. 

By MR. CROWLEY 1 

Q. State whether she stated on that examination, 
under oath, that she had talked or consulted with 
Judge Henry R. Selden in relation to her right to 
vote 1 

A. She did. 
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Q. State whether she was asked, upon that exami
nation, if' the advice given her by Judge Henry R. 
Selden would or did"make any difference jn her action 
in voting, or in substance that? • 

J A. She stated on the eross-examination, "I should 
I have made the same endeavor to vote that I did had I 
: not consulted Judge Selden. I didn't consult anyone 
before I registered. I was not influenced by his advice 
in t,he matter at all; have been resolved to \Tote, 
the first time I was at home dO days, for a number of 
years. " 

Oross-exami-nution by MR. VA~. VOORHEES: 

Q. Mr. Pound, was she asked there if she had any 
doubt about her righ t to vote, and did she answer 
" Not a particle ~" 

A. She stated "Had no doubt as to my right to 
vote," on the direct examination. 

Q. There was a stenographic reporter there, was 
there not 11 

A. A reporter was there taking ·notes. 
Q. 'Vas not this question put to her" Did you have 

any doubt yourself of your right to vote?" and did 
slte not answer " Not a particle ?" 

. 'rH}i~ COURT: 'VeIl, he says so, that she had no 
doubt of her right to vote. 

• 

JUDGE SELDEN: I beg leave to state, in regard to 
my own testimony, Miss Anthony inforlDs me that I 
was mistaken in the fact that my advice was before her • 
registry. It was my recollection that it was on her 

J way to the registry, but she states to me now that she 
I was registered and came immediately to my office. In 
that respect I was under a mistake. 

E'l)'idence closed. 
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ARGUMENT OF MR. SELDEN FOR THE DE· 
FENDANT . 

The defendant is indicted under the 19th section of 
the Act of Congress of May 31, 1870 (16 St. at L., 144,), 
for" voting without having a lawful right to vote." 

The words of the Statute, so far as they are material 
in this case, are as follows: t 

" If at any election for representative or delegate in 
the Congress of the United States, any person shal1 
knowingly * * * vote without having a lawful 
right to vote * * every such person shall be deem
ed guilty of a crime, * * and on conviction thereof 
shall be punished by a fine not exceeding $500, or by 
imprisonment for a term not exceeding three years, or 
by both, in the discretion of the court, and shall pay 
the costs of prosecution." 

J The only alleged ground of illegality of the defend
f ant's vote is that she is a woman. If the same act had 

been done by her brother under the same circnmstances, 
the act would have been not only innocent, but honor
able and laudahl~; but having been done by a woman 
it is said to be a crilne. The crime thel'efore consists 
not in the act done, but in the simple fact that the 
person doing it was a woman and nota man, I believe 
this is the first instance in which" a wonlan has been 
arraigned in a criminal court, merely on account of her 

• sex. 

If the advocates of female suffrage had been allowed 
to choose the point. of attack to be made upon their 
position,they could not have chosen it more favorably 
for themselves; and I am disposed to thank those who 
have been instrumental in this proceeding, for present
ing it in the form of a criminal prosecution. 

\Vomen have the SaIne interest that men have in the 
establishment and maintenance of good government; 

~ 
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they are to the same extent as men bound to obey the 
laws; they suffer to the same extent by bad laws, and 
profit to the same extent by good laws; and upon 
principles of" equal justice, as it would seem, should • 
be allowed equally with men, to express their prefer-
ence in tpe choice of law-makers and rulers. But how-
ever tl1at may be, no greater absurdity, to use no 
harsher term, could be presented, than that of reward-
ing men and punishing wqmen, for the same act, with-
out giving to women any voice in the question which 
s7w1.tld be rewarded, and wluch punished. 

1 am aware, however, that we are here to be governed 
by the Constitution and laws as they are, and that if 
the defendant has been guilty of violating the law, she 
must submit to the penalty, however unjust or absurd • 
the law may be. But courts are not required to so In-
terpret laws or constitutions as to produce either ab-
surdity or injustice, so long as they are open to a more 
reasonable interpretation. This must be my excuse 
for what I design to say in regard to the propriety of 
female suffrage, because with tliat propriety established 
there is very little difficulty in finding sufficient war-
rant in the constitution for its exercise. 

This case, in its legal aspects, pre1::;ents three q ues
tions, which I purpose to discuss . 

./ 1. Was the defendant legally entitled to vote at the 
election in question? 

... 2. If she was not entitled to vote, but believed that 
she was, and voted in good faith in that belief, did 
such vot,ing constitute a crime under the statute before 
referred to ~ 

~,/ 3. Did the defendant vote in good faith in that belief ~ 

If the first qu('stion be decided in accordance with 
my views, the other questions become immaterial; if 
the second be decided adversely to my views, the first 
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and third become immaterial. The two first aloe ques
tions of law to be decided by the court, the other is a 
question for the jury . 

[The Judge here suggesteq. that the argument should 
be confined to the legal questions, and the argument 
on the other question suspended, until his opinion on 
those questions should be made kno'¥n. This sugges· 
tion was assented to, and the counsel proceeded.] 

My first positi.,n is that the defendant had the saIne' 
right to vote as any other citizen who voted at that; 
eleetjon. 

Before proceeding to the discussion of the pur,-]y 
legal question, I desire, as already intimated, to pay 
some attention to the propriety and justice of the ru}p 
which I claim to have been established by the Consti·· 
tution. 

Miss Anthony, and those united with her in demanc1~ 
ing the right of suffrage, claim, and with a strong ap~ 
pearance of justice, that upon the principles upon 
which our government is founded., and which lie at the 
basis of all just governlnent, every citizen has a right. 
to take part, upon equal terms with every other citizen~ 
in the formation and administration of government. 
This claim 011 the part of the female sex presents a, 

question the magnitude of which is not well a,ppreei~ 
ated by the writers and speakers who treat it with rid~ 
'icule. Those engaged in the movement are able, sin~ 
cere and earnest WOlnen, and they will not besileu('C'd 
by such ridicule, nor even by the villal.nous caricatnre~ 
of N ast. On the contrary, they justly place all thos{~ 
things to the account of the wrongs which they think 
their sex has suffered. 'fhey bolieve, with an intensity 
of feeling which men who have not associated with 
tl1ern have not yet learned, that their sex has not had. 
and has not now, its just and true position in the or
ganization of government. and society. They may be 
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wrong in their position, but they wiiI not be content 
until their arguments are fairly, truthfully and candid
ly answered. 

In the most celebrated dt)cument which has been put 
forth on this side of the Atlantic, our ancestors de
clared that "governments derive their just powers 
from the consent of the governed." 

Blackstone says, a rrhe lawfulness of punishing 
such erinlinals (i. e., persons offending merely against 
the laws of society) is founded upon this principle; 
that the law by which they suffer was made by their 
own consent; it is a part of the original contract into 
which they entered when first they engaged in society; 
it was calculated for and has long .contributed to their 
own security." 

Quotations, to an unlimited extent, containing simi
lar doctrines from eminent writers, both English and 
Alnerican, all government, from the time of John Locke 
to the present day, might be made. vVithout adopting 
this doctrine which bases the rightfulness of govern-

I ment upon the consent of the governed, I claim that 
there is implied in it the narrower and unassailable 
principle that all citizens of a State:- who are bound 
by its laws, are l'ntitled to an equal voice in the making 

i and execution of such laws. The doctrine is well 
stated by Godwin in 'his treatise on Political Justice. 
He says: H The first and most important principle that 
(mn be imagined relative to the fOl~m and structure of 
governrnent, seems to be this: that as government is a 
transaction in the name and for the benefit of the whole, 
pn"ry member of tilt' cOffilnunity <;>ught to have- some 
~hal'e in its administration." 

Again, " Government is a contrivance instituted for 
the security of indh¥iduals; and it SE-PIllS both reason
ablp that each man should. have a share in providing 
for his own security, and probabll', that partiality and 
cabal should by this means be lllost effectually ex
cluded." 

• 

" • 

• 
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And again, "To' give each man a voic.e in the publlc 
concerns comes nearest to that admirable idea of which 
we should never lose sight, the :uncontrolled t~xercise 
of private judgment. Each man would thus be in
spired with a consciousness of his own importance, and 
the slavish feelings that shrink up the soul in the pres
ence of an imagined superior would be unknown." 

The mastery, which this doctrine, whether right or 
wrong, has acquired over the public IIlind, has pro
duced as its natural fruit, the extension of the right 
of suffrage to all the adult male population in nearly 
all the states of the Union; a result which was well 
epitomized by President Lincoln, in the expression, 
" government by the people for the people." 

This extension of the suffrage is regarded by many 
as a source of danger to the stability of free govern
ment. I believe it furnishes the greatest security for 
free government, as it deprives the mass of the people 
of all motive for revolution; and that government so 
based is most safe, not because the whole people are 
less liable to make mistakes in government than a 
selet few, but because they have no interest which can 
lead them to such misltiakes, or to prevent their correc
tion when made. On the contrary, the world has never 
seen an aristocracy, whether composed of few or many, 
powerful enough to control a government, who did not 
honestly believe that their interest was identical with 
the public interest, and who did not act persistenly in 
accordance with such belief; and, unfortunately, an 
aristocracy of sex has not proved an exception to the 
rule. The only method yet discovered of overcoming 
this tendency to the selfish use of power, whether con
sciously or unconsciously, by those possessing if, is 
the distribution of the power among all who are its 
subjects. Short. of this the name free government 
is a misnomer. 

This principle, after long strife, not yet entirely ended 
has been, practically at least, very generally recog-
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nized on this side of the Atlantic, as far as relates to 
TIlen; but when the attempt is made to extend it to 
women, political philosophers and practical politic-fans, 
those" inside of politics," two classes not often found 
acting in concert, join in denouncing it. It remains to 
he determined whether tIle reasons which have pro
duced the extension of the franchise to all adult men,. 
do not equally demand its extension to all adult wo
men. If it be necessary for men that each should have 
:t share in the administration of government for his 
security, and to exclude partiality, as alleged by God
win, it would seem to be equally, if no t more, neces
sary for women, on account of their inferior physical 
power = and if, as is persistently alleged by those who 
sneer at their claims, they are also inferior in mental 
power, that fact only gives additional weight to the 
argument in their behalf, as one of the primary objects 
of government, as acknowledged on all hands, is the 
protection of the weak against the power of the strong. 

I can discover no ground consistent with the princi
ple on which the franchise has been given to all men, 
npon which it can be denied to wompn. The principal 

I argument against such extension, so far as argument 
. npon that side of the question has fallen under my 
observation, is based npon the position t"lat women are 
represented in the government by men, and that their 
rights and interests are better protected through that 
indirect representation than they would be by giving 
them a direct voice in the government. 

The teachings of history in regard to the condition 
of women under the carp. of these self-constituted pro
tectors, to which I can only briefly alIuJe, show the 
value of this a.rgument as applied to past ages; and in 
demonstration of its. value as applied to more recent 
tilnes, even at the risk of being tedious. I will give 
some examples from my own professional experience'! 
I do this because nothing adds more to the efficacy of 
truth than the translation of the abstract into the COD-

• 

• 
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crete. Withholding names, I will state the facts with 
full ness and accuracy . 

An educated and refined woman, who had been 
many years before deserted by her drunken husband, 
was living in a small village of Western New York, 
securing, by great economy and intense labor in fine 
needle work, the means of living, and of supporting 
her two daughters at an academy, the object of her 
life being to give them such an education as would 
enable them to become teachers, and thus secure to 
them some degree of independence when she could no 
longer provide for them. The daughters were good 
scholars, and favorites in the school, so long as the 
moth~r was able to maintain them there. A young 
man, the nephew and clerk of a wealthy but miserly 
merchant, became acquainted with the daughters, and 
was specially attentive to the older one. fhe uncle 
disapproved of the conduct of his nephew, and failing 
to control it by honorable means, resorted to the cir
culation of the vilest slanders against mother and 
daughters. He was a man of wealth and influence. 
They were almost unknown. The mother had but 
recently come to the village, her object ha.ving been 
to secure to her daughters the educational advantages 
which the academy afforded. Poverty, as well as per
haps an excusable if not laudable pride, compelled 
her to live in~ obscurity, and consequently"the assault 
upon their charact,ers fell upon her and -her daughters 
with crushing force. Her employment Inainly ceased, 
her daughters were of necessity withdrawn from 
school, and all were deprived of the means, from their 
own exertions, of sustaining life. Had they been ill 
fact the harlots which the miserly scoundrel repre
sented them to be, they would not have been so utterly 
powerless to resist his assault. The mother in her 
despair naturally sought legal redress. But how was 
it to be obtained ~ By the law the wife's rights were 
merged in those of the h usballd. She had in la w no 
individual existence, and consequently no action could 
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be brought by her to redress the grievous wrong; in
deed accordin.q to tlte law she had suffered no wrong, 
but the husband had suffered all, and was entitled to 
all the redress. Where he was the lady did not know; • 
she had not heard from him for many years. Her 
counsel, however, ventured to bring an action in her 
behalf, joining the husband's name with hers, as the 
law required. When the cause came to trial the de-
fendant made no attempt to sustain the charges which 
he had nlade~ well knowing that they_ were as ground-
less as they were 'cruel; but he introduced and proved 
a release of. the cause of action, signed by the hus-
band, reciting a consideration of fifty dollars paid to' 
him. The defendant's counsel had sotne difficulty in 
proving the execution of the release, and was com-
pelled to introduce as a witness, the constable' who • 
had been employed to find the vagabond husband and 
obtain his/ignature. His testimony disclosed the facts 
that he found the husband in the forest in one of our 
north-eastern counties, engaged in making shingles, 
(presunlably stealing timber from the public lands 
and converting it into the means of indulging his 
habits of drnnkenness,) and only five dollars of the 
fifty mentioned in the release had in fact been paid. 
The Court held, was compelled to hold, that the party 
injured in 1Jiew of the law, had received full compen-
sation for the wrong-and the mother and daughters 
with no means of redress were left to starve. This 
was the act of the representative of the wife and 
daughters to whom we are referred, as a better pro-
tector of their rights than they themselves could be. • 

It may properly be added, that if the action had 
proceeded to judgment without in~rference from the 
husband, and such amount of damages had been 
recovert'd as a jury might have thought it proper to 
award, the money would have belonged to the hus
band, and the wife could not lawfnlly have touched a 
cent of it. Her attorney. might, and doubtless would 
havp paid it to her, but he could only have done so at 
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the peril of being compelled to pay it again to the 
drunken 11 usband if he had demanded it. 

In another case, two ladies, mother and daughter, 
some time prior to IB60 came from an eastern county 
of New York to Rochester, where a habeas corpus 
was obtained for a child of the daughter, less .than 
two years of age. It appeared on the return of the 
writ, that the mother of the child had been previously 
abandoned by her husband, who had gone to a western 
state to reside, and his, wife had returned with the 
child to her mother's house, and had resided there 
after her desertion.- The husband had recently re
turned from ,the west, had succeeded in getting the 
child into his custody, and was stopping over night 
with it in Rochester on the way to his western home . 

,No misconduct on the part of the wIfe was pretended, 
and none on the part of the husband, excepting that 
he had gone to th$3 west leaving his wife and child 
behind, no cause appearing, and had returned, and 
somewhat clandestinely obtained posession of the 
child. The Judge, following Blackstone's views of 
husba~d' s rights, remanded the infant to the custody 
of -the father. He thought the law required it, and 
perhaps it did; but if In others had had a voice, either 
in making or iIi administering the law, I- think the 
result would have been different. The distress of the 
mother on being thus separated from her child can be 
better imagined than described. The separation proved 
a final one, as in less than a year neither father nor 
mother had any child on earth to love or care for. 
Whether the loss to the littl€ one of a mother's love 
and watchfulness had any effect upon the result, can
not, of course, be known. 

The state of the law a short time since, in other 
respects, in regard to the rights of' Inarried women, 
shows what kind 01 security had been provided for 
them by their assumed representatives. Prior to 1848, 
all the personal property of every woman on marriage 
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became the absolute property of the husband-the 
use of aU her real estate became his during coverture, 
and on the birth of a living child, it became his during 
his life. He could squander it in dissipation or bestow 
"it upon harlots, and the wife could not touch or inter
fere with it. Prior to 1.860, the husband could by will 
take the. custody of his infant children away from the 
surviving mother, and give it to whom he pleased
and he could in like manner dispose of the control of 
the children's property, after his death, during their 
minority, . without the mother's consent. 

In most of these respects the state of the Jaw has 
undergone great changes within the last ·25 years. 
The property, real and personal, which a woman pos
sesses before marriage, and such as may be given to 
her during coverture, remains lIer own, and is free 
from the control of her husband. 

If a married woman is slandered she can prosecute 
in her own name the slanderer, and ree-over'to her own 
use damages for the injury. 

The mother now has an equal clainl with the father 
to the custody of their minor children, and in case of 
controversy on the subject, courts may award the 
custody to either in their discreti9n. 

The husband cannot now by will effectually appoint 
a guardian for his infant children without the consent 
of the mother, if living. 

These are certainly great ameliorations of the law; 
but how have they been produced ~ Mainly as the 
result of the exertions of a few heroic women, one of 
the foremost of whom is her who stands arraigned as 
a criminal before this Court to-day. For a tllousand 
years the absurdities and cruelties to which I have 
alluded have been embedded in the common law, and 
in the statute books, and men have not touched them, 
and would not nntil the end of time, had they not 

• 
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been goaded to it by the persistent efforts of the noble 
women to whom t have alluded . 

Much has been done, but llluch more remains to be 
done by women. If they had possessed the elective 
franchise, the reforms which have cost them a quarter 
of a century of labor would have been a,cco~plished 
in a year. They are still subject to taxation upon 
their property, without any voice as to the levying or 
destinati.,n of the tax; and are still subject to laws 
made by men, which subject them' to fine and impris
onment for the same acts which men do with honor 
and reward-and when brought to trial no woman is 
allowed a place on the bench or in the jury box, or a 
vuice in her behalf . at the bar. They are bound to 
suffer the penalty of .such 'laws, made and adminis 
tered solely by men, and to be silent unde~~ the inflic
tion. Give them the ballot, and, although I do not/ 
suppose that any great revolution will be produced, t . 
.or that all political evils will be removed, (1 am not a 
believer in political panaceas,) but if I mistake not, 
valuable reforms will be introduced which are not now 
thought of. Schools, almshoti'ses, hospitals, drink-l 
ing saloons, an.d those worse dens which are destroy
ing the, morals and the constitutions of so many of 
the young of both sexes, will feel their influence to an 
extent now little dreamed of. At all events women 
will not be taxed without an opportunity to be heard, 
and will not be subject to fine and imprisonment by 
laws made exclusively by TIlen for doing what it is 
lawful and honorable for 1Ilen to do. 

It may be said in answer to the argument in favor of 
female suffrage derived fron} the cases to which I have 
referred, that men, not individually, but collectively, 
are the natural and appropriate re:presentatives of 
women, and that, notwithstanding cases of individual 
wrong, the rights of women are, on the whole, best 
protected by being left to their care. It must be 
observed, however, that the cases which I have stated, 

t 
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and which a.re only types of thousands like them, in 
their cruelty and injustice, are the result of ages' of 
legislation by these assumed protectors of women. 
The wrongs were less in the men than in the laws 
which sustained them, and which contained nothing 
for the protection of the women. 

But passing this view, let us look at the 'matter 
historically and on a br0ader field. 

If Chinese women were allowed an equal srlare wi~h 
men in aha.ping the laws of that great elnpire, would 
they subject their female children to torture with 
bandaged feet, through the whole period of childhood 
and growth, in order that they might be cripples for 
the residue of their lives ~ 

• 
If Hindoo women could have shaped the laws of 

India, would widows for ages have been burned on 
the funeral pyres of their deceased husbands ~ 

If Jewish women had had a voice in framing Jewish 
laws, would the husb~nd, at his own pleasure, have 
been allowed to "write his wife a bill of divorcement 
and give it in her hand, and send her out of his 
house" ~ 

Would women in Turkey or Persia have nlade it a 
heinous, if not capital, offence for a wife to be seen 
abroad with her face not covered by an impenetrable 
veil '? 

Would women in England, however learned, have 
been for ages subjected to execution for offences for 
which men, who could read, were only subjected to 
burning in the hand and a few months imprisonment ~ 

'fhe principle which governs in these cases, or which 
has done so hitherto, lias been at all times and every
where the same. Those who succeed in obtaining 
power, no matter by what means, will, with rare 

• 
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J exceptions, use it for their exclusive benefit. Often, 
perh~ps generally, this is done in the honest belief 
that such use is for the best good of all who are 
affected by it. A wrong, however, to those upon 
whom it is inflicted, is none the less a wrong by reason 
of the good. motives of the party by whom it is 
inflicted. 

The condition of subjection in which women have 
been held.is the result of this principle; the result of 
superior strength, not of superior rights, on the part 
of men. Superior strength, combined with ignorance \ 
and selfishness, but nut with Inalice. It is a relic of 
the barbarism in the shadow of which nations have 
grown up. Precisely as nations have receded from 
barbarism the severity of that subjection has been 
relaxed. So long as merely physical power governed 
in the affairs of the world, the wrongs done to women 
were without the possibility of redress or relief; but 
since natioris have come to be governed by laws, there 
is room to hope, though the process may still be a 
slow one, that injustice in all its forms, or at least 
politcal injustice, may be .extingnished. No injustice 
can be greater than to deny to any class of citizens 
not guilty of crime, all share in the political power of 
a state, that is, all share in the choice of rulers, and in 
the making and administration of the laws. Persons 
to which such share is denied, are essentially slaves, 
because they hold their rights, if they can be said to 
have any, subject to the will of those who hold the 
political power. For this reason it has been found 
neccssary to give the ballot to the emancipated slaves. 
Until this was done their emancipation was far from 
complete. Without a share in the political powers of 
the state, no class of citizens has any security for its 
rights, and the history of nations to which I briefly. 
all uded, shows that women con!3titute no exception to 
the universality of this rule. .. 

Great errors, I think, exist in the minds of both the 
advocates and the opponents of this Ineasure in their 
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anticipation of the immediate effects to be produced by 
its adoption. On the one hand it is supposed by some 
that the character of women would be radically changed 
-that they would be unsexed, as it were, by cloth1ng 
theln with political rights, and that instead of modest, 
amiable and graceful beings, we should ha ve bold, 
noisy and disgusting political demagogues, or some
thing worse, if anything worse can be imagined. I 
think those who entertain such opinions are in error. 
'fhe innate character of women is the result of God's 
laws, not of man's. nor can the laws of man affect that 
character beyond a very slight degree. Whatever 
rights may be given to them, and whatever duties may 
be charged upon them by human Jaws, their general 
character will remain unchanged. ~lheir modesty~ 

their delicacy, and intuitive sense of propriety, will 
never desert them, into whatever new positions their 
added rights or duties may carry them. 

So far as women, without change of character as 
women, are qualified to discharge the duties of citizen~ 
ship, they will discharge them if called upon to do so, 
and beyond that they will not go. Nature has put 
barriers in the way of any exces~ive devotion of wo~ 
men to public affairs, and it is not necessary that' na
ture's work in that respe9t should be supplemented by 
additional barriers invented by men. Such offices a~ 
women are quaiified to fill will be sought by those 
who do not tind other employment, and others they 
will lIot seek, or if they do, will seek in vain. To aid 
in removing as far as possible the disheartening diffi-, 
culties which women dependent upon their own exer-' 
tions encounter, it is, I think, desirable that such offi-· 
cial positions as they can fill should be thrown open 
to them, and that they should be given the same power 

. that men have to aid each other by their votes. I 
would say, remove all legal barriers that stand in the 
way of their finding employment, official or unofficial, 
and leave them as men are left, to depend for success 
upon their character and their abilities. As long as men 

• 
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are allowed to act as milliners, with what propriety can 
they exclude women from the post of school comlnis
sioners when chosen to such positions by their neigh
bors ~ To deny them such rights, is to leave them in a 
condition of political servitude as absolute as th,at of 
the African slaves before their emancipation. This oon
clusion is readily to be deduced from the opinion of 
Chief Justice Jay in the case of Chisholm's Ex'rs 1).~. 
The State of Georgia (2 Dallas, 419-471), although the 
learned Chief Justice had of course no idea of any 
such application as I make of his opinion. 

The action was assunlpsit by a citizen of the State of 
South Carolina, and the question was, whether the 
United States Court had jurisdiction, the State of 
Georgia declining to appear. 

The Chief Justice, in the course of his opinion, after 
alluding to the feudal idea of the cha;racter of the 
sovereign in England, and giving some of the reasons 
why he was not subject to suit before the courts of the 
kingdom, says: 

"The same feudal ideas run through all their juris
prudence, and constantly remind us of the distinction 
between the prince and the subject. No such ideas 
obtain here. At the revolution the· sovereignty de
volved on the people; and they are truly the sove
reigns of the country, but tltey are sovereigns without 
subjects (unless the African slaves among us may be so 
called), and have none to govern but thelnselves; the 
citizens of America are equal as /ellow7citizens, and LlS 

joint tenants in the soverei/{nty." 

N ow I beg leave to ask, in case this charge against 
Miss Anthony can be sustained, what equality and 
what sovereignty is enjoyed by the half of the citi
zens of these Unit~d States to which she belongs ~ Do 
they not, in that event, occupy, politically, exactly the 
position which the learned Chief Justice assigns to the 
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African slaves ~ Are they not shown to be subjects of 
the other half, who are the sovereigns ~ And is not 
their poHtical subject£on as absolute as was that of the 
African slaves ~ If that charge has any basis to rest 
upon, the learned Chief Justice was wrong. 'The sov
ereigns of this count,ry, according to the theory of this 
prosecution, are not sovereigns without subjects. 
Though two or three millions of their subjects have 
lately ceased to be such, and have become freemen, 
they still hold twenty millions of subjects in absolute 
poNt-ical bondage. 

If it be said that my language is strong~r than the 
facts warrant, I appeal to tlte record in tIns case for its 
justification. 

As deductions from what has been said, I respect
fully inf?ist, 1st, That upon the principles upon which 
our government is based, the privilege of the elective 
franchise cannot justly be denied to women. 2d. That 
women need it for their protection. 3d. That the welfare 

j of both sexes will be promoted by granting it to them. 

Having occupied much more time than I intended 
in showing the justice and propriety cf the clairn Inade 
by my client to the privileges of a voter, I proceed to 
the consideration of the present state of the law on 
that subject: · 

It would not become me, however clear my own 
convictions may be on the subject, to assert the right. 
of WOluen, under our constitution and laws as they 
now are, to vote at presidential and congressional 
elections, is free from duu~t, because very able men 
have expressed contrary opinions on that question, 
and, so far as I anI informed, there has been no 
authoritative adjudi(~ation upon it; or, at all events, 
none upon which the public mind has been content 
to rest as conclnsi,·e. I proceed, therefore, to offer 
such suggestions as occur to Ine, and to refer to snch 

• 
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authorities rearing upon the questioI1, as have fallen 
under my observation, hoping to satisfy your honor, 
not only that my client has cOlnmitted no criminal 
offense, but that she has done nothing whic4 she had 
not a legal and constitutional right to do. 

It is not claimed that, under our State constitution 
and the laws nlade in. 'pursuance of it, women are 
authorized to vote at elections, other than those of 
private corporations, and, consequently, the right of \ 
Miss Anthony to vote at the election in question, can I 

1 

only be established by reference to an authority supe- h 
rior to and sufficient to overcome the provisions of our IJ 
State constitution. Such authority can only be found, 
and I claim t}1at it IS found in the constitution of the t 
United States. For convenience I beg leave to bring' 
together the various provisions of that constitution 
which bear more or less directly upon the question: 

vi:R;rcLE I, Section 2. "The House of Represen
tatives shall be composed of members chosen every 
second year, by the people of the several States; and 
the electors in each State sha]] have the qualifications 
for electors of the most numerous branch of the State 
legislature." ,. 

vThe same Article, Section 3, "The Senate of the 
United States shall be composed of two senators from 
each State, cli(}sen by the legislature thereof for six 
years; and each senator shall have one vote." 

'-1tR'l'ICLE II, Section 1. ,,; Each State shall appoint 
in such manner as the legislature thereof nlay direct, 
a number of electors equal to the whole number of 
senators and representatives to which the State may 
be entitled in the Congress." 

v-:AR'l'ICLJ~ IV, Section 2. "The citizens of each State 
shall be entitled to all the privilege:; and iU1IDunities 
of citizens in the several States." 

3 
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/Same Article, Section 4.· ., The United States shan 
guarantee to every State in the union a republican form 
of government." 

ITIHRTEENTH AMENDMENT. 

DECEMBER 18, 1865. 

"1. N either slavery nor inv.oluntary servitude, ex
cept as a punishinentfor crime, whereof the party 
shall have been duly convicted, shall exist within the 
United States, or any place subject to their juris
diction." 

"2. Congress shall have power to enforce this article 
by appropriate legislation." 

~OURTEENTH AMENDMENT. 

JULY 28, 1868. 

Section 1. H All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or imlnn
nities of citizens of the United States; nor shall any 
State deprive any person of life, liberty or property, 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws." 

• 

• 

~ection 2. "Representatives shall be apportioned • 
among the several States according tp their respective 
numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when 
the right to vote at any election for the choice of elec-
tors for President and Vice-President of the United 
States, Representative~ in Congress, the Executive and 
Judicial officers of a State, or the members of the 
Legislature thereof, is denied to any of the male inhab-
itants of such State, being twenty -one years of age, 
and citizens of the United States, or in any way 
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abridged, except for participation in rebellion or other 
crime, the basis of 'representation therein shall be 
reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State." 

'* * '* '* * 
Section 5. "The Oongress shall have power to 

enforce, by appropriate legislation, the provisions of 
this article." 

"'IFTEENTH AMENDMENT. 

Section I. "The right of citizens of' ,the United 
States to vote shall not be denied or abridged by the 
United States, or by any State, on account of race, 
color or previous condition of servitude." 

Section 2. "The Congress shall have power to 
enforce this article by appropriate legislation." 

By reference to the provisions of the original Con
stitution, here recited, it appears that prior to the 1: 

thirteenth, if not until the fou~teenth, amendment, the "I' 

whole power over the elective franchise, even in the. 
choice of Federal officers, rested with the States. 
The Constitution contains no definition of the term 
"citizen," either of the United States, or of the several 0 

States, but contents itself with the provision that" the 
citizens of each State shall be ~ntitled to all the priv
ileges and immunities of citizens of the several States." 
The States were thus left free to place such restrictions 
and limitations upon the" privileges and immunities" 
of citizens as they saw fit, so far as is consistent with a 
republican form of government, subject only to the 
condition that no State could place restrictions upon 
the" privileges or inlffiunities" of the citizens of any 
othErr State, which would not be applicable to its own 
citizens under like circunlstances. 
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.It will be seen, therefbrE', that the whole subject, as 
to what-should constitute the "privileges and immu-
nities" of the citizen being left to the States,. no ques- •• 
tion, such as we now present, could have arisen under • 
the original constitution of the United States. 

But now, by the fourteenth amendment, the United 
States have not only declared what constitutes citizen
ship, both in the United States and in the several 
States, ~c\lring the rights Cff citizens to .. , all persons 
born or naturalized in the United States;" but have 
absolutely prohibited the States from making or en
forcing H any la'iff 'lvltich shall abridge tlu privileges or 
immunities of citizens of the U1zited States. ,,. 

By virtue of this provision, I insist that the act of 
Miss Anthony in voting was lawful. 

It has never, since the adoption of the fourteenth 
amendment, been questioned, .and cannot be ques
tioned, that women as well as men are included in the 
terms 'of ih first section, nor that the same" privil ges 
and imnlunities of citizens" are t:'qually secured to 
both. 

Wbat1 then, are the '"" privileges and imtnunities of 
citizens of the United States" which are secured 
against such abridgement, by this section~· I claim 
that these terms Ilf)t only include the right of voting 
for public officers, but that they include that right as 
prH-eminently the most important of all the privileges 
and immunities to which the section referso Among 
these pl'iv'ileges and immunities may doubtless be 
classed the right to life and liberty, to the acquisition 
and enjoyment of property, and to the free pursuit of 
011t'° ~ own welfare, so far as such pursuit does not 
interfere with the rights and welfare of others; but 
what seenrity ha::; anyone for the enjoyment of these 
l'ights wlH'11 denied any voiee in the making of the 
la \'is, Qr in the choice of those who make, and ttlose 
who administer them! The posSeSSiGll of this voice, 

-4 
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in the making and administration of the laws-this 
po/itz"cal right-is wp.at gives security and value to the 
other rights, which are mere.ly personal, not political. 
A person deprived of political rights is essentially a 
slave, because he holds his personal rights subject to 
the will of those who possess the political power. 
This principle constitutes the very corner-stone of' our 
gov.el"nment-indeed, of all republican government. 
Upon that basis our separation froln Great Britian 
was justified. H Taxation without representation is 
tyranny." 'rhis famous aphorism of James Otis, al
though stLfficient for the occasion when it was put 
forth, expresses but a fragment of the principle, be
cause government can be oppressive through means of 
many appliances beside~ that of taxation. The true 
principle is, that all government over 'persons deprived 
of any voice in such government, is tyranny. That is 
th~ principle of the declaration of independence. 'Ve 
were slow in allowing its application to the African 
race, and have been still slower. in allowing its appli
cation to women; but it has been done by the four
teenth amendment, rightly construed, by a definition 
of "citizenship," which includes WOlnen as well as 
men, and in the declaration that "the privileges and 
immunities of citizens shall not be abridged." If there 
is any privilege of the citizen which is paramount to 
all others, it is4he right of suffrage; and in a consti
tutional provision, designed to secure the most' valu
able rights of the citizen, the declaration that the 
privileges and immunities of the ci6en shall not be 
abridged, must, as I conceive, be held to secnre that 
right bf'fore all others. It is obvious, when the entire 
language of the Aection is examined. not only that this 
declaration was designed to secure to the citizen this" 
political right, but that such was its principal, if not 
its sole object, those provisions of the ~ection which 
follow it being devoted to securIng the personal righ ts 
of "life, liberty, property, and the equal protection 
of the laws." The claus~ on which we rely, to wit :
"No State shall make or enforce any Jaw which shall 
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abridge the privileges or inlmunities of citizens of the 
United States," might be stricken out of the section, 
and the residue would secure to the citizen every right 
which is now secured, excepting the political rights of 
voting and holding' office. If the clause -in questZ"on does 
not secure those jJo/itz"cal rights, it is entirely nugatory, and 
might as well have been omitted. 

If we go to the lexicographers and to the writers upon 
law, to learn what are the privileges and itnmunities .of 
the "citizen" in a republican government, we shall 
find that the leading feature of citizenship is the en~ 
joyment of the right of suffrage. 

The definition of the term "'citizen" by Bouvier is: 
-, One who under the constitution and laws' of the 
United States, has a right to vote for Representatives 
in Congress, and other public officers, and who is quali~ 
fied to fill offices in the gift of the people." 

By Worcester-" An inhabitant of a republic who en
joys the rights of a freeman, and has a right to vote 
for public officers." 

By Webster-" In the United States, a person, native 
or naturalized, who has the privilege of exercising the 
elective franchise, or the qualifications, which enable 
hiIll to vote for rulers, and to purchase and hold real 
estate." 

The meaning of the word '( citizen" is directly and 
plainly recognized by the latest amendment of the 

! constitution (the fifteenth.) 

" The right of tlte citizens of the United States to vote 
• shall not be denied or abridged by the United States, 
or by any State, on account of race, color, or previous 
condition of sel'vitude." This clause assumes that the 
right of citizens, as such, to vote, is an existing right. 

l\Ir. Richard Gl'ant White, in his late work on 'Yords 
and their Uses, says of the word citizen: "A citizen is 

• • 
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a person who has certain political rights, and the word 
is properly used only to imply or suggoot the posses
sion of these rights." 

Mr. Justict Washingt.on, in the oase of Corfield vs. 
Coryell (4 Wash. C. C. Rep. 380), speaking of the "pri~
ileges and immunities" of the citizen,. as mentioned 
in Sec. 2" Art. 4, of the ~onstitution, after enumerating 
the pt'rsonall'ights mentioned above, and some others, 
as embraced by those terms, says, "to which may be 
added the elective franchise, as regulated and estab
lished by the laws or constitution of the State in which 
it is to be exercised." At that time the States had 
entire control of the subject, and could abridge t.his 
privilege of the citizen at its pleasure; but the judge 
recognizes the "elective franchise" as among the 
" privileges and immunities" secured, to a qualified 
extent, to the citizens of every State by the provisions 
of the constitution last referred tQ. When, thel'f~fore, 
the States were, by the fourteenth amendment, abso
lutely prohibited frOln abridging the privileges of the 
citizen, either by enforcing existing laws, or by the 
making of new laws, the right of every "citizen" to 
.the full exercise of this privilege, as against State 
-action, was absolutely secured. 

Chancellor Kent and.Judge Story both refer to the 
opinion of Mr. Justice Washington, above q noted, 
with approbation . 

The Supreme Court of Kentucky, in the case ot 
Amy, a woman of color, vs. Smith (I Littell's Rep. 326), 
discussed with great ability the questiqns as to what 
constituted citizenship, and what were the '~privileges 
,and immunities of citizens" which were secured by 
Sec. 2, Art. 4, of the constitution, and they showed, 
by an unanswerable argument, that the term .• citi
zens," as there used, was confined to those who were 
entitled.to the enjoyment of the- elective franchise, and 
that that was among the highest of the (' pri vileges 
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and immunities" secured to the citizen by that section. 
The court say that, "to be a citizen it is necessary 
that he should be entitled to the enjoyment of these 
privileges and immunities, upon the same terms upon 
which they are conferred upon other citizens; and 
unless he is so entitled, lze cannot, in the proper sense of 
the term, be a citizen." 

In the case of Scott vs. Sanford (I9 How. 404,) Chief 
tJ ustice Taney says: H The words 'people of the 
United States,' and 'citizens,' are synonymous terms, 
and mean the same thing; they describe the political 
body, who, according to our. republican institutions, form 
the sO'llercignty and hold tlte power, and cOlzduct the govern
ment through their representatives. They are what we 
familiarly call the sovereign people, and every citizen 
is one of this people~ and a constituent member of this 
sovereign ty." 

Mr. Justice Daniel, hI the same case, (p. 476), says: 
"Upon the principles of etymology alone, the term 
citizen, as derived from dvitas, conveys the idea of 
connection or identification with the state or govern
Tnent, and a participation in its functions. But beyond 
ttjs, there is not, it is believed, to be found in the the
ories of writers on government, or in any actual exper
iment heretofore tried, an exposition of the term citizen, 
which has not been understood as conferring the 
actual possession and enjoyment, or the perfect right 
of acquisition and enjoyment of an entire equality of 
privz'leges, dvil and pol£#cal.' , 

I Similar refer~nces might be Inade to an indefinite 
, extent, but enough has been said to show that the term 
, citizen, in the language of Mr. Justice Daniel, conveys 
, the idea "of identification with the state or govern
! ment, and a participation in its functions." 

Beyond question, therefore, the first section of the 
fourteenth amendment, by placing. the citizenship of 
women ,npon a par with that of men, and declaring that 

t 
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) the" privileges and immunities" of the citizen shall 
IJ not be abridged, has secured to women, equally' with 
;~ men, the right of suffrage, unless that conclusion is 

! overthrown by some other provision of the constitution. 

It is not necessary for the purposes of this argu
ment to claim that this amendment prohibits a state 
froql making or enforcing any law whatever, regulating 
the elective franchise; or prescribing the conditions 
upon which it may be exercised. But we do claim 
that in every republic the right of suffrage, in some 
form and to SOlne extent, is not only one of the privi-; 
leges of its citizens. but is the first, most obvious and 
most important d{ all the t>rivileg~s they enjoy; that 
in this respect all cz'tizelZs are equal, and that the effect 
of this anlendment is, to prohibit the States from~ en
forcing any law which denies this right to .any of 
its citizens, 01" which' imposes any restrictions upon 
it, which are inconsistent with a republican form of 
government. Within this limit, it is unnecessary for 
us to deny that the States may stIll regulate arid con-/' 
trol the exercise of the right. ./ 

The only provisions of the constitution, which it can 
be contended conflict with the construction which has 
here been put upon the first section of the fourteenth 
amendment, are the fifteenth amendment, and thc 
second section of the fourteenth. 

In regard to the fifteenth amendment, I shall only 
say, that if my interpretation of the fourteenth amend
ment is Gorrect, there was still an object to be accom
plished and which was accompli8hed by the fifteenth. 
The prohibition of any action abridging the privileges ,t 
and immunities of citizens, contained in the fourt(>e~th J 
amendment, applies only to the States, and leaves the f 
United States government free to abridge the political i 
pri vileges and imm llnitie3 of citizens of the United 
States, as such, at its pleasure. By the fifteenth 
amendment both the United States and the State gov
ernments, are prohibited from exercising this ,power, . 
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~, on account of race, color, or previous condition of 
?rvitude" of the citizen. 

The first remark to be made upon 'the second section 
of the fourteenth amendment is, that it does not give 
and was not designed to give to the States any power 
to deny or abridge the right of any citizen to exer
cise the elective franchise. So far as it touches that 
subject, it was designed to be restrictive upon the 
States, It gives to them no power whatever. It takes 
away no power, but it gives none, and if the States 
possess the power to deny or abridge the right of citi
zens to vote, it lllust be derived from some other pro~ 
vision of the constitution. I believe none such can be ~ 
found, which was not necessarily abrogated by the 
first. section of this amendment. ' • It nlay be conceded that the persons who prepared 
this section supposed, that, by other parts of the con
stitution, or in some other way, the States would still be 
authorized, notwithstanding the provisions of the first 
section, to deny to the citizens the privilege of voting, 
as mentioned in the second section; but their nlistake 
cannot be held to add to, or to take from the other 
provisions of the constitution. It is very clear that 
they did not intend, by this section, to give to the 
States any such power, but, believiug that the States 
possessed it, they designed to hold the prospect of a 
reduction of their represantation in Congress in terrorem 
over them to prevent them from exercising it. They 
seem not to have been able to emancipate themselves 
from the influence of the original constitution which • 
conceded this power to the States. or to have realized 
the fact that the first section of the amendment, when 
ad'~pted, would wholly deprive the States of that 
power. 

But those who prepare constitutions are never those 
who adopt them, and consequently the views of those 
who frame them have little or no bearing upon their 
interpretation. The question for consideration here is, 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

43 

what the people, who, through their representatives in 
th~ legislatured, adopted the amendments, understood, 
or lllUSt be presulned to have understood, from their 
language. They must be presumed to have known 
that the "privileges and immunities" of citizens 
which were sec1lreil to them by the first section be
yond the power of abridgment by the States, gave 
them the right to exercise the elective fra~chise, and 
they cRrtainly cannot be presumed to have understood 
that the second section, whidl was also designed to be 
restrictive upon the States, would be held to conter by 
implication a power upon them. which the first section 
in the most express terms prohibited. 

It has been, a nd may be again_ asserted, that the 
position which I have taken in regard to the second 
section is inadmissible=>, because it renders the section 
nugatory- That it1, as I hold, an entire mistake. The 
leadjng object of the second section was the readjust
lnent of the representation of the States in Congress, 
rendered necessary by the abolition of chattel slavery 
[not of political slaven'], effected by the thirteenth 
arrlendment. This object fhe section accomplishes, and 
jn this respect it lemains wholly untouched, by my 
construction of it. 

Neither do I think the position tenable which has 
been taken by OIW tribuual, to which the consideration 
of this subject was presented, that the constitutional 
provision does not execute itself . 

The provisions O1t which we rely werC' negative mere
ly, and were designed to nullify existing as well as any 
future State legislation interfering with our rights. 
This result was accomplisllPd by the constitution itself. 
Undoubtedly before we' could exercise our right, it was 
necessary that there should be a time and place ap
pointed for holding the elertion and proper officers to 
hold it, with suitable arrangements for receiving and 
and counting the votes. All this was properly done by 
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existing laws, and our right being made complete by the 
Conslitution, no further legislation was requ'lred i1Z our be
half. When the State officers attenlpted to interpose 
between us and the ballqt-box the State Constitution 
or State law, whether ancient or recent, abridging or 
denying our equal right to vote with other citizens, we 
had but to refer to the United States Constitution, pro
hibiting th.e States from enforcing any such constitu
tional provision or law, and our rights were complete; 
we needed neither Congressional nor State legislation 
in aid of them. 

The opinion of Mr. Justice Bradley, in a case in the 
United States Circuit Court in New Orleans (r Abb. U. 
S. Rep, 402) would seem to be decisive of this question, 
although the right involved in that case was not that 
of the electivA franchise. The learned justice says: 
" It was very ably contended on the part of the de
fendants that the fourteenth amendment was intended 
only to secure to all citizens equal citpad/ies before the 
law. That was at first our view of' it. But it does not 
so read. rrhe language is: 'No State shall abridge the 
privileges or immunities of' citizens of the United 
States.' What are the privileges and immunities of 
citizens '~ Are they capacitie:; Inerely ~ Are they not 
also rights ~" 

Senator Carpenter, who took part in the discussion 
of the fourteenth anlelutment in the Senate, and aided 
in its passage, says: "rrhe fourteenth amendment exe
cutes itself itl every State of the Union. * ~~ * * 
It is thus the will of the United States in every State, 
and silence:;; every State Constitution, usage or law 
which conflicts with it. * -;to * * And if this pro
visio-n does protect the colored citi~en, then it protects 
every eitizen, black or white, niale or female. -'k * * 
And all tIle privileges d.nd immunities which I vindi
cate to a colored citizen, I vindicate to our mothers, 
onr sistpl's a.nd OUI' daughters." -C/dcago Legal News, 
vol. iv., No. In. 
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It lIas been said, with how much or how little truth 
I do not know, that the subject of securing to women 
the elective franchise was not considered in the pre
paratIon, or iIi the adoption of these amendments. It 
is wholly immaterial whether that was so or not. It 
is never possible to arrive at t.he intention of the people 
in adopting constitutions, except by referring to the 
language used. As is said by Mr. Cooley, "the intent 
is to be found in the instrument itself" (p. 55), and to 
that.( have confined my remarks. It is not a new 
thing for constitutional and legislative acts to have an 
effect beyond the anticipation of those who framed 
them. It is undoubtedly true, that in exacting Magna 
GllaTta from King John, the Barons of England pro
vided better securities for the rights of the cominon 
people than they were aware of at the time, although 
the rights of the common people were neither forgotten 
nor neglected by them. It has also been said, perhaps 
with some truth, that the t'ranlers of the. original Con
stituti-on of the V:oi.ted States "hruilded b<ttter than 
they knew;" and it is quite possible that in framing 
the amendments under consideration, those engaged in 
doing it hav:e accomplished a much greater work than 
they were at the time aware of. I am quite sure that 
it will be fortunate for the country, if this great ques
tion of female suffrage, than which few greater were 
ever presented for the consideration of any people, 
shall be found, almost unexpectedly, to have been put 
at rest, 

The opinion of Mr .• J nstice Bradley, in regard to 
this amendment, in the case before referred to, if I un
derstand it, corresponds very nearly with what I have 
here said. The learned judge, in one part of his opinion, 
says: "It is possible that those who framed the article 
were not themselves aware of the far-reaching character 
of its terms. They may have had in mind but one par
ticular phase of social and political wrong, which they 
desired to redress- yet, if the amendment, as framed 
and expressed, does, in fact, have a broader meaning, 
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and does extend its protecting shiel:l over those who 
were never thought of when it was cpnceived and put 
in form, and does reach such social evils which were 
never before prohibited by constitutional amendment, 
it is to be presumed that the American people, in giv
ing it their imprimatur, understood what they were 
doing, and meant to decree what has, in fact, been 
done. * * * * * * * 

"It embraces much more. The' privileges and im
m unities' secured by the original Constitution were 
only such as each State gave'its own citizens. Each 
wad prohibited from discriminating in favor of its own 
citizens, and against the citizens of other Slates. 

" But the fourteenth a.mendlnent prohibits any/ State 
froln abridging the privileges or immunities of the citi
zens of the United States, whether its own citizens or 
any others. It not merely requires equality of privi
leges, bllt1t deluands that tke privileges and £mmunit£es of 
all ez'tz'zens sltall be absolutely unabridged, unimpaired. (1 
;4bbott's U. S. Rep. 397.) 

It will doubtless be urged as an objection to my posi
tion (that citizenship carries with it the right to vote) 
that it would, in that case, follow that infants and 
lunatics, who, as well as adults and persons of sound 
mind, are citizens, would also have that right. This 
objection, Wllich appears to have great weight with 
certain classes of persons, is entirely without force . 
It takes no note of the falniliar.fact, that every legisla
tive provision, whether constitutional or statutory, 
which confers any discretionary power, is always con
fiLed in its operation to persons who are compos mentis. 
It is wholly unnecessary to except idiots and lunatics 
out of any such statute. They are excluded fronl the 
very nature of' the case. The contrary supposition 
would be simply absurd. And, in respect to every 
such law, infants, during their lninority, are in the same 
class. But are women, who are 110t infants, ever in-

•• 
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cluded in this ?ategory ~ Does any such principle of 
exclusion apply t.o t~em ~ N otatall. On the contrary, 

. they stand, in this respect,) upon the 8ame footing as 
men, with the sole exception of the right to vote and 
the right to hold office. In every other respeei, what·, 
ever rights and powers are conferred upon persons by 
law may be exercised by women as well as by men. 
They may transact any kind of busines~ for thenl
selves, or as agents or trustees for others; lnay be ex
ecutors or administrators, with the same powers and 
responsibilities as men; and it ought Dot to be a matter 
of surprise or regret that they are now placerl, by the 
fourteenth amendment, in other respects upon a footing 
of perfect equality . 

Although not directly connected with the ar!:, ument as 
to the right securtd: to women by the Constitution, I 
deem it not improper to allude briefly to some of th~ 
popular objections against the propriety o~ allowing 
females the privilege of voting. I do this because I 
know from past experience that these popular objec
tions, h 'l,ving no logical bearing upon the subject, are 
yet, practically, among the most potent arguments 
against the interpretation of the fourteenth amend
ment, which I consider the only one that its language 
fairly admits. of. 

It is said that woment do not desire to vote. Cer
tainly many women do not, but that furnishes no reason 
for denYing the right to those who do desire to vote . 
Many men decline to vote. 'Is that a reason for deny. 
ing'the right to those who would vote ~ 

I believe, however, that the public mind is greatly 
in error in regard to the proportion of female citizens 
who would vote if their right to do so were recognized. 
In England there has been to some extent a test of that 
question, with the following result, as given in the 
newspapers, the correctness of which, in this respect, 
I think there is no reason to doubt: 
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~'Woman suffrage h;, to a certain ext~nt, established 
in England, with the result as detailed in the London 
Examiner, that in 66 municipal eleQtions, out or every 
1,000 women who enjoy equal rights with men on t11e • 
register, 5] 6 went to the poll, which is but 48 less than 
the proportionate number of men. A.nd out of 27,Y49 
women registered, where a contest occnrred, 14.416 
voted. Of men there were 166,781 on the reg.ister, and 
9u,080 at the poll. The Examiner thereupon draws 
this conclusion: (, Making allowanee for the reluctance 
of old spinsters to change their habits, and the Inore 
frequent illness of the sex, it is manifest that women, 
if they had opportunity, would exercbe the franchise 
as freely as men. There is an end, therefore, Qf the 
argument that women would not vote if they had th6 • 
power.' " 

Our law books furnish, perhaps, Inore satisfactory 
evidence of the earnestness with which women in Eng
land are elaiming the right to vote, under the reform 
act of 1867, aided by Lord Broughaul's act of 1850. 

The case of Chorlton, appellant, 1.'S. Lings, respondent, 
came before the Court of Common Pleas in England in 
1869. It was an appeal from the deeisiolJ of the revis
ing balrister, fortlle borough of Manchester; to the 
effect , .. that ltlul'Y .. A.bbott, being a woman, was not en
titled to be placed on the register." Her right was 
perfect in all respec~ excepting t.hat of sex. The court, 
after a very full and able -discussion of the subject, sns
tained the decisiQIl of the revising barrister, denying 
to women the right to be placed on the register, and 
conseq llently denying their right to vote. The decisil In 
rested upon the IH'('uliar phraseology of several Acts 
of Pal'liameJlt, and the point decided has no applica
bility IH:'re. .My object in referring to the case has 
been to call attention to the fact stated by the reporter, 
tllat appeals of 5,416 otlur women were consolidated and 
dt'l.:llkd with tlus. K 0 better evidence could ·be fur-

• 
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nished of the extent and earnestness of the claim of 
women in England to exercise the elective franchise.
Law Rep. Com. Pleas, 4-374. 

• I infer, without being able to say how the fact is, that 

• 

• 

the votes given by women, as mentioned in the news
papers, were given at municipal elections merely, and 
that the case~ decided by the Court of COllullon Pleas 
relate to elections for members of Parliament . 

.Another objection is, that the right to hold office 
lnust attend the right to vote, and that women are not 
qualified to discbarge the duties of responsible offices. 

I beg leave to answer this'objection by asking one 01' 

lnore questions. How many of the male bipeds who 
do our voting are qualified to hold high offices ~ How 
many of the large class to whom the right of voting is 
supposed to have been secured by the fifteenth amend
ment, are qualified to hold office ~ 

Whenever the qualifications of' persons to discharge 
the duties of responsible offices is made the test of 
their right, to vote, and we are to have a competitive 
examination on that subject, open to all claimants, my 
client will be content to enter the lists, and take her 
chances among the candidates for such honors. 

But the practice of the world, and our own practice, 
give the lie to this objection. Compare the adrrlinistra
tion of fp,male sovereigns of great kIngdoms, from 
Semiramis to Victoria, with the average adnlinistration 
of male sovereigns, and which will suffer by the com
parison ~ How often have mothers governed large 
kingdoms, as regents, during the minority of their 
sons, and governed them well? Such office::; as the 
" sovereigns" who rule them in this country have al
lowed women to hold (they having no voice on the sub
ject), they have discharged the duties of with ever in
creasing satisfaction to the public; and Congress has 

4 
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lately passed an act, making the afficial bands af mar¥ 
ried wamen valid, so. that they eauld be appainted to 
the office of postmaster. 

The case of Olive '1)8. In,(Jrah(.tm (7 Modern Rep. 9363) 
was an action brought to try the title to an affice. On 
the death af the sextan af the parish af St. Butalph, 
the place was to be filled by electian, the vaters beIng 
the housekeepers who. '~paidScot and lat" in the 
parish. The widaw of the deceased sexton (Sarah Bly) 
entered the li~ts against Olive, the plaintiff in the suit, 
and· received 169 indisputable votes, and40vates given 
bywamen who were" housekeepers, and paid to church 
and poor." The plaintiff had 174 indisputable votes, 
and 22 votes given by such W0111en as voted far Mrs. 
Bly. Mrs. Ely was declared elected. The action was 
brought to. test two questians: 1. Whether wamen 
were legal voters; and 2. 'Vhether a waman was capa
ble of holding the affice. The case was four times 
argued in the King's Bench, and all the judges deliv
ered apinions, holding that ~he wamen were competent 
voters; that the wi¢low was praperly elected, and could 
hold the office, 

In the course of the discussian it was shown that 
women had held many offices, those of constable, 
church warden, overseer of the poor, keeper of the 
"gate house" (a public prison), governess of a house 
of correction, keeper of castles, sheriffs of counties, 
and high constable of England. 

If women are legally competent to hold minor offices, 
I would be glad to have the rule of law, or of pro
priety, shown which should exclude them from higher 
offices, and w~ich marks the line between those which 
t.hey luay and those which they may not hold. 

Another objection is that 1Vomen cannot serve as 
soldiers. To this 1 answer that capacity for military 
service bas never been made a test of the right to vote. 
If it were, young lllen from sixteen to twenty -one would 

• 

• 
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be entitled to vote, and old men from sixty and up
wards would not. If that were the test, some women 
would present much stronger elaims than many of the 

• male sex. 

• 

• 

Another objection is that engaging in political con
troversies is not consistent with the feminine character. 
Upon that· subject, women themselves are the best 
judges, and if political duties should be found incoll
sistent with female delicacy, we may rest assured that 
women will either effect a change in the character of 
political contests, or decline to engage in them. This 
subject may be safely left to their sense of delicacy and 
propriety. 

If any difficulty on this account should occur, it 
may lt9t be impossible to receive the votes of WOlnen 
at their places of residence. This method of voting 
was practiced in ancient Rome under the republic; 
~nd it will be remembered that when the votes of the 
soldiers WilO were fighting our battles in the Southern 
States were needed to sustain their friends at home,,llo 
difficulty was found in the way of taking their votes 
at their respective camps. 

I humbly submit to your honor, therefore, that on 
the constitutional grounds to which I have referred, 
Miss Anthony had a lawful right to vote; that her 
vote was properly received and counted; that the first 
section of the fourteenth amendment secured to her 
that right, and did not need th~ aid of any further 
legislation. 

But conceding that I may be in error in supposing 
that Miss Anthony had a right to vote, she has been 
guilty of no crime, if she voted in good faith believing 
that she had sucll right : 

This proposition appears to me so obvious, that were 
it not for the severity to llly client of the consequences 
which may follow a conviction, I should not deem it 
necessary to discuss it. 

I 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



52 

To make out the offence,. it is incumbent on the pros
ecution to show affirmatively, not only that the de
fendant knowingly voted, but that she so voted know-
ing that she had no rig-Itt to vote. That is, the term • 

' ~~ knowingly," applies, not to the fact of voting, but" 
to the fact of want {If right. Any other interpretation 
of the language would be absurd. We cannot con
ceive of a case where a party could vote without 
knowledge of the fact of voting, and to a.pply the 
term "knowingly" to the mere act of votingr would 
make nonsense of the statute. 'fhis word was inserted 
as defining the essence of the offence, and it limits the 
criminality to cases 'vhere the voting is not only with
out right, 'but where it is done w:ilfully, with a know
ledge that it is without right. Short of that there is uo 
offe:nce within the statute. This would be so npon • 
well established principles, even if the word "'know-
ingly" had been omitted, but that word was inserted to 
prevent the possibility of doubt on the subject, and 
to furnish security against the inability of stupid or 
prejudiced judges or jurors, to distingui~h between 
wilful wrong and innocent mistake. If the statute 
had been merely, that IO~ if at any election for reprl~-

sentative in Congresli any person shall vote without 
having a lawful right to vote, such person shall be 
deemed guilty of a crime," there could have been 
justly no conviction under it, without proof that the 
party voted knowing that he had not a right to vote. 
If he voted innocently supposing he had the right to 
vote, but had not, it would not be an offence 'within 
the statute. An innocent mistake is not a crime, • 
and no alnonnt of judicial d..~isions can make it 
such. 

Mr. Bishop saY8, (1 Cr. Law, §205): "There can be 
no crime unless a culpable £ntent accompanies the crim
inal act." The same author, (1 Cr. Prac. §521), re
peated in other words, the same idea: "In order to 
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render a party criminally responsible, a viciou~ will 
must concur with a wrongful act." 

I quote from a nlore distinguished author: '~Felony 
is always accompanied with an evil intention, and tlzere
fore shall not 'he imputed to a .mere mistake, or m£san£mad
vers£on, as where persons break open a door, in order 
to execute a warrant, which will not justify such pro
ceeding: Affectio en£m tua nomen impon£t operi tuo: £tem 
'crimen non c01ztrahitur nt'si noee1zdi,' vo/untas intereedal, ,., 
which, as I understand, may read: "For yonr volition 
puts the name upon your act; and a crime is not com
mitted unless llee will of the offender lakes part in it." 

1 Ha.wk. P. C., p. 99, Ch. 25, §S . 

This quotation by Hawkins is, I believe, from Brac 
ton, which carries the principle back to a very early 
period in the existence of the COlnmon law. It is a 
principle, however, which underlies all law, and must 
h~ve been recognized at all times, wherever criminal 
law bas been administered, with even the slightest 
reference to the principles of common morality and 
justice. 

I quote again on this subject from Mr. Bishop: 
"'£he doctrine of tlte £ntent as it prevails in the crim
inal law, is necessarily one of the foundation principles 
of public justice. There is only one criterion by which 
the guilt of man is to be tested. It is whether the 
Inind is criminal. Criminal law relates only to crime. 
And neither in philosophical speculation, nor in relig
i0US or moral sentiment, would any people in any age 
allow that a man should be deemed guilty unless his 
mind was so. It is, therefore, a principle of our legal 
system, as probably it is of every other, that the 
essence of an offenCl is the wrongful intent without which 
it cannot ext's!." (I Bzshop's Crim. Law, §287.) 
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Again, the same author, writing on the subject of' 
inowledge, as necessary to establish the intent, says: 
"It is absolutely necessary to constitute guilt, as in 
indictments for uttering forged tokens, or other at- • 
tempts to defraud, or for receiving stolen goods, and 
offences of a similar desoription." (I Crim. Prac. 
§'504.) 

In regard to the offence of obtaining property by 
false pretenses, the author says: '" The indictment 
must allege that the defendant knew the pretenses to 
be false. This Z"S necessary 'upon the general pyz'ncz'ples of 
the law, in order to show an oifence, even though the 
statute does not contain the' word "knowingly." 
(2 Id. §I72.) • 

~4.s to a presumed knowledge of the law, where the fact' 
involves a question of law, the same author says: 
" The general doctrine laid down in the foregoing 
sections," (i. e. that every man is presumed to know 
the law, and that ignorance of the law does not ex
cuse,) "is plain in itself aud plain in its application. 
Still there are cases, the precise nature and extent ~f 
which are not so obvious, wherein ignorance of the 
law constitutes, in a sort of indirect way, not in itself 
a defence, but a foundation on which =;l.nother defence 
I'ests. Th us, if the guilt or innocence of a prisoner, 
depends on the fact to be found by the jury, of his 
having been or not, when he did the 3ct9 in . some pre-, • 
cise mental conditiun, which mental condition is tke gist. 
of the ojf(JlCe, the jury in determing this question 
of mental condition, 1nay take into consideration his 
ignorance or misinformation in a matter of law. For, 
example, to constitute larceny, tll{~re must be an 
intent to steal, which involves the knowledge that the 
property taken does not belong to the taker; yet, if all 
the facts concerning the title are known to the accused,_, 
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and so the question is one merely of law whether the 
property is his or not, still he may show~ and the 
showing will be a defence to him against the criminal 
proceeding, that he honestly believed it his through, a mis
apprehension of the law.' , 

(1 Cr. Law, §297.) 

The conclusions of the writer here, are correct, but 
in a, part of the statement the learned author has 
thrown some obscurity over his own principles. 'fhe 
doctrines elsewhere enunciated by him, show with 
great clearness, that in such cases the state of the mind 
const#utes the essence of the offence, and if the state of 
the Inind which the law condemns does not exist, in 
connection with the act, there is no offence. It is im
material whether its non-existence be owing to igno
rance of law or ignorance of fact, in either case the 
fact which the law condemns, the criminal intent, is 
wanting. It is not, therefore, in an "indirect way," 
that ignol>ance of the law in such cases constitutes a 
defence, but in the most direct way possible. It is 
nota fact which jurors "may take into consideration," 
or not, at their pleasure, but which they must take into 
consideration, bec.ause, in case the ignorance exists, no 
matter from what cause, the offence which the statute. 
describes is not committed. In such case, ignorance of 
the law is not interposed as a shield to one committing 
a criminal act, but merely to show, as it does show, 
that no criminal act has been committed. 

I quote from Sir Mathew Hale on the subject. 
Speaking of larceny, the learned author says: " As 
it is cepit and asportavit, so it must be felOn'ice, or animo 
furandi, otherwise it is not felony, for -it is the mind 
that makes the taking of another's goods to be a 
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felony, or a bare trespass only; but because the inten
tion and mind are secret, the intention must be judged 
of by the circumstances of the fact, and these circum
stances are various, and may sometimes deceive, yet 
regularly and ordinarily these circulllstances following 
direct in the case. If A., thinking he hath a title to 
the house of B., seizeth it as his own * * 
this regularly makes no felony, but a trespass only; 
but yet this may be a trick to colour a felony, and the 
ordinary discovery of a felonious intent is, if the party 
doth it secretly, or being charged with the goods 
denies it." 

(1 Hales P. C. 509.) 

I concede, that if Miss Anthony voted, knowing 
that as a woman she had no right to vote, she may 
properly be convicted, and that if she had dressed 
herself in men"s apparel, and assumed a man's name, 
or resorted to any other artifice to deceive the board 
of inspectors, the jury might :properly regard her 
claim of ri~ ht, to be rnerely colorable, and might, in 
their judgment, pronounce her guilty of the offence 
charged, in case the constitution has not secured to 
her the right she claimed. All I claim is, that if she 
voted in perfect good faith, believing that it was her 
right, she has committed no·crime. An innocent mis
take, whether of'law or fact, though a wrongful act 
may be done in pursuance of it, cannot constitute a 
crime. 

[The following cases and authorities were referred to 
and commented npon by the counsel, as sustaining his 
positions: U .. S. VS. C01lover, 3 McLealz's RejJ. 573; The 
State vs. McDonald, 4 Harrington, 555" The State vs. 
Homes, 17 Mo. 379" Rex vs. Hall, 3 C. & P. 409, (5. C. 
II Ellg. C. L.),- The Qu.een vs. Reed, ~ C. & M.306. (5. 

• 

• 

• 
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C. 4I Eng. C. L.)/ Lancaster's Case,3 Leon. 208/ Starkz"e 
on Ev., Part IV, Vol. 2,P. 828, 3d Am. Ed.] 

The counsel then said, there are some cases which 
I concede cannot be reconciled with the position which 
I have endeavoured to maintain, and I am sorry to say 
that- one of them is found in the reports of this State. 
As the other cases are referred to in that, and the 
principle, if they can be said to stand on any prin
ciple, is in all of them the same, it will only be incum
bent on me to notice .that one. rrhat case is not only 
irreconcilable with the numerous authorities and the 
fundamental principles of criminal law to which I 
have referred, but the enormity of its injustic~ is 
sufficient alone to condemn it. I refer to the case of 
HamZ"lton '{-,s. The People; (57 Barb. 725). In that case 
Hamilton had been convicted of a misdemeanor, in 
having voted at a general election, after having been 
previously convicted of a felony and sentenced to two 
years imprisonment in the state prison, and not having 
been pardoned; the conviction having by law deprived 
him of citizenship and right to vote, unless pardoned 
and restored to citizenship. The case came up before 
the General Term of the Supreme Court, on writ of 
error. It appeared that on the trial evidence was 
offered, that before the prisoner was discharged from 
the state prison, he anp. his father applied to the 
Governor for a pardon, and that the Governor replied 
in writing, that on the ground of the prisoner's being 
a minor at the time of his discharge from prison, a 
pardon would not be necessary, and that he would be 
entitled to all the rights of a citizen on his coming of 
age. They also applied to two respectable counsellors 
of the Supreme Court, and they confirmed the Gov
ernor's opinion. All this evidence was rejected. It 
appeared that the prisoner was seventeen years old 
when convicted of the felony, and was nineteen when 
discharged from prison. The rejection of the evidence 
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was approved by the 811 preme Court on· the ground 
that the prisoner was bound to know the law, and was 
presumed to do ::;0, and hit:; conviction was accordingly 
confirmed. . 

Here a young man, innocent so far as his conduct in 
this case was involved, was condemned, for actin~ in 
good faith upon the advice, (mistaken advice it may 
be conceded,) ()f one governor and two lawyers to 
whom he ap.plied for informat.ion as to his rights; and 
this' condemnation has proceeded upon the assumed 
ground, conceded to be false in fact, that he knew the 
advice given to him was wrong. On this judicial 
fiction the young man, in the name of justice, is sent 
to prison, punished for a mere mistake, and a mistake 
made in pursuance of such advice. It cannot be, con
sistently with the radical principles of criminalla w to 
which I have referred, and the numerous authorities 
which I have quoted, that this man was guilty of a 
crime, that his mistake was a crime, and I think the 
judges who pronounced his condemnation, upon their 
own principles, better than their victim; deserved the 
punishment which they intlicted. 

The condemnation of Miss Anthony, her good faith 
being conceded, would do no less violence to any fair 
administration of justice. 

One' other matter will close what I have to say. 
Miss~A.nthony believed, and was advised that she had 
a right to vot~. She may also have been advised, as 
was clearly the fact, tllat the. question as to her right 
could not be brought before the courts for trial, with
out her voting or offering to vote, and if either was 
criminal, the one"was:as much so as)he other. There
fore she:stands now arraigned as a criminal, for taking 
the only steps by which it was possible to bring the 

• 

• 

• 
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~ great constitutional question as tu her right, before 
1 the t-ribunals of the country for adjudication. If for 
thus acting, in the most perfect good faith, with 
motives as pnre and impulses as noble as any which 
can find place in your honor's breast· in the adminis
tration of justice, she is by the laws of her. country 
to be condenln8d as a criminal, she must abide the 
consequences. . Her condemnation, however, under 
such circumstances, would only add another most 
weighty reason to thosp which I have already ad
vanced, to show that women need the aid of the ballot; 
for their protection. 

Upon the remainlng question, of the good faith of 
the defendant, it is not necessary for me to speak. 
That she acted in the nlOst perfect. good faith stands 
conceded. 

Thanking your honor for the great patience with 
which you have listened to my too extended remarks, 
I submit the legal questions which the case involves 
for your honor's consideration. 

THE COURT addressed the jury as follows: 

Gentlemen of tl~e Jury: 

I have given this case such consideration as I have 
been able to, and, that 'there luight be no no misappre
hension about Illy views, I have made a brief state
ment in writing. 

The defendant is indicted under the act of Congress 
of 1870, for having voted for Representatives in Con-
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gress in November, 1872. Among other things, that 
Act makes it an offence for any person knowingly to 
vote for such, Representatives without having a right to 
vote. It is charged that the defendant thus voted. she 
not having a right to vote because she is a woman. 
The defendant insists that she has a right to vote; that 
the provision of the Constitution of this State limiting 
the right to vote to persons of the male sex is in violation 
of the 14th Amendment of the Constitution of the United 
States, and is void. The .l3th, 14th and 15th Amend-

'/nlents were designed mainly for the protection of 
the newly emancipated negroes, but full effect mllst 

.nevertheless be given to the language employed. The 
] 3th Amendment provided that neither slavery 110r in
voluntary servitude should longer exist in the United 
States. If honestly received and fairly applied, this 
provision would have been enough to guard the rights 
Qf the colored race. In some States it was atteInpted 
to be evaded by enactments cruel and oppressive in 
their nature, as that colored persons were forbidden to 
appear in the towns except in a menial capacity; that 
they should reside on and cultivate the soil without 
being allowed to own it; that they were not permitted 
to give testimony in cases where a white man was a 
party_ They were excluded from performing particular 
kinds @f business, profitable and reputable, and 
they were denied the right of suffrage. To meet the 
difficulties arising from this state of things, the 14th 
and 15th Amendments were enacted. 

'fhe 14th Amendment ereated and defined citizenship 
of the United States. It had long been contended, and 
had been held by many lea.rned authorities, and had 
never been judicially decided to the contrary, that 
there was no such thing as a citizen of the United 
Stab·'s, except as that condition arose from citizenship 
of some State. No luode existed, it was said, 
of obtaining a citizenship of the Unitpd States 

• 

• 
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except by first becoming a citizen of some State/ 
'fbis question is now at rest. The 14th Amend
ment defines and declares who should be citizens of 
the United States, to wit: ., All persons born or 
naturalized in the United States and subject to the 
jurisdiction thereof." The latter qualification was in
tended to exclude the children of foreign representa
tives and the like. With this qualification every per
son born in the United States or naturalized is declared 
to be.a citizen of the United States, and of the State 
wherein he resides. After creating and defining citi
zensbip of the Unitpd States, the Amendment provides 
that no State shall make or enforce any law which 
sball abridge the privileges or immunities of a citizen 
of the United States. rfhis clause is intended to be a \ 
protection, not to all our rights, but to our rights as : 
citizens of the United States only; that is, the rights ex- \ 
isting or belonging to that condition or capacity. The I 
words " or citizen of a State," used in the previous : 
paragraph are carefully omitted here. In article 4, 
paragraph 2, of the Constitution of the United States 
it had been already provided in this language, viz: 
"the citizens of each State shall be entitled to all 
the privileges and immunities of the citizens in 
the several States." The rights of citizens of the 
States and of citIzens of the United States are 
each guarded by these different provisions. That 
these rights were separate and distinct, was held in 
the Slaughter House Cases recently decided by the 
·United States Supreme Court at Washington. The 
rights of citizens of the State, as such, are not under 
consideration in the 14th Alnendment. They stand as 
they did before the adoption of the 14th Amendment, 
and are fully guaranteed by other provisions. The 
rights of citizens of the States have been the subject of 
judicial dp-cision on rnore than one occasion. Oorfield 
agt.Ooryell, 4- Wash. j O. o. E., 371. Ward agt. Mary
land j 1~ Wall., ,1,.30. Paul agt. Virginia, 8 Wall., 
11,.0. 
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These are the fundamental privileges and immuni .. 
ties belonging of right to thA citizens of all free govern
ments, suchastberightof life and liberty ; the right to 
acquire and possess property, to transact business, to 
pursue happiness in his own manner, subject to such 
restraint as the Government may adjudge to be neces· 
sary for the general good. In Orornwell agt. Nevada, 
6 Wallace, 36, is found a statement of some of the 
rights of a citizpn of the United State~, viz: "To come 
to the seat of the Government to assert any claim he Inay 
have upon the Government, to transact any business 
he may have with it; to seek its protection; to share 
its offices; to engage in acrministering its functions. 
He has the right of 'free access to its seaports through 
which all operations of foreign commerce are conducted, 
to the sub-treasuries, land offices, and courts of justice 
in the several States." Another privilege of a citizen of 
the United States, says Miller, Justice, in the "Slaugh~ 
ter House" cases, is to demand the care and protection 
of the Federal Government over his life, liberty and 
property when on the high seas or within the jurisdic
tion of a foreign government. The right to assemble 
and petition for a redress of grievances, the privilege of 
the writ of habeas corpus, he says, are rights of the 
citizen guaranted by the Federal Constitution. 

,
_ The right of voting, or the privilege of voting, is a 

'. right ~r privilege arising under the Constitution of 
the State, and not of the United States. The q ualifica
tions are different in the different States. Citizenship, 
age, sex, residence, are variously required in the differ
ent States, or may be so. If the right bp,longs to II 
any particular person, it is because such person -is en- i 
title(l to it by the lawa of the State where he offers to jl 

exercise it, and not because of citizenship of the United 
Stutes. If the State of New York should provide that 
no person should vote until he had reached the age of 
31 years, or after he had reached the age of 50, or that 

• 
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no person having gray hair, or who had not the 
use of all his limbs, should be entitled to vote, I 
do not see how it could be held to be a violati9n of any / 
right derived or held under the ConstitutioI;L of thJY 
United States. We might say that such regulations 
were unjust, tyrannical, unfit for the regltlation of an 
intelligent State; but if rights of a citizen are thereby 
violated, they are of that fundamental class derived 
from his position as a citizen of the State, and not those 
limited rights belonging to him as a citizen of the United 
States, and such was the decision in Oorfield agt. Ooryell. 
(Supra.) The United States rights appertaining to 
this sul:,>ject are those first under article 1, paragraph 
2, of the United States Constitution, which provides 
that electors of Representatives in Congress shJtll have 
the qualifications requisite for electors of the most 
numerous branch of the State Legislature, and second, 
under the 15th Amendment, which provides that the 
right of a citizen of the United States to vote shall not be 
denied or abridged by the United States, or by any State, 
on account of race, color, or previous condition of ser
vitude. If the Legislature of the State of New York 
should require a higher qualification in a voter for a 
representative in Congress than is required for a voter 
for a Member of Assembly, this would, r conceive, be 
a violation of a right belonging to one as a citizen of 
the United States. That right is in relation to a Fed
eral subject or interest, and iR guaranteed by the 
Federal Constitution. The inability of a State to abridge 
the right of voting on account of race, color, or previous 
condition of servitude, arises from a Federal guaranty. 
Its violation would be the denial of a Federal right
that is a right belonging to the claimant as a citizen of i, 

the United States. 

This right, however, exists by virtue of the 15th 
Amendment. If the 15th Amendment had contained the 
word" sex," the argument of the defundant would 
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have bE'en potent. She would have said, an attempt by 
a State to deny the right to vote because one is of a 
particular sex, is expressly prohibited by that Amend
ment. The amendment, however, does not contain that 
,word. It is limited to l'ace, color, or previous condi
tion of servitude. The Legislature of the State of New 
'York has seen fitto say, that the franchise of voting 
shall be limited to the male sex. In saying this, there is, 
in my judgment, no violation of the letter or of the 

I, pirit of the J4th or of the 1[)th Amendment. This view is 
~assumed in the second section of the 14th .A.menc1ment, 
which enacts that if the right to vote for Federal offi
cers is denied by any st~te to any of the male inhabi
tants of snch State, except for crime, the basis of rep
resentation of such State shall 00 reduced in propor
tion specified. Not only does this section assume that 
the right of male inhabitants to vote was the especial 
object of its protection, but it assumes and admits the 
right of a State, notwithstanding the existence of that 
clause under which the defendant claims to the 
contrary, to deny to classes or portions of the male 
inhabitants the right to vote which is allowed 

I to other male inhabitants. The l'egulation of the 
; suffrage is thereby conceded to the States as a 
State's right. The case of ~lyra Brad well, decided at a 
recent term of the Supreme Court of the United States, 
sustains.both the positions above put forth, viz: First, 
t.hat the rights referred to in the 14th Amendnlent are 
those belonging to a person as a citizen of the United 
States and not as a citizen of a State, and second, that a 
right of the character here involved is not one connected 
with citizenship of the Uniteq. States. ~frs. Bradwell 
Inade application to be admitted to practice as an attor
ney and counsellor at law, in the Courts of Illinois. 
lIer application was denied, and upon appeal to the 
Suprpme Court of the United States, it was there held that 
to give jurisdiction tinder the 14th Amendment, the 
claim must be of a right pertaining to citizenship of the 
United States, and that the claim made by her did not 

• 

• 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

• 

, 

65 

come within that class of cases. Mr. Justice Bradley 
and Mr. Justice Field held that a woman was not ell.
titled to a license to practice law. It does not appear 
tha~ the other Judges passed upon that question. 

The 14th Amendment gives no right to a woman to
vote, and the voting by Miss Anthony was in violation: 
of the law. 

If she believed she had a right to vote, and voted in 
reliance upon that belief, does thatrelieve her from the 
penalty ~ It is argued that the knowledge referreq to 
in the act relates to her knowledge of the illegality 
of the act, and not to the act of voting; f~r it is said 
that she must know that she voted. Two principles 
apply here: First, ignoran~e of the law excuses no! 
one; second, every pe'rson is presumed to understand I 
and to intend the necessary effects of his own acts. I) 
Miss Anthony knew that she was a woman, a.nd that) 
the constitution of this State prohibits her from voting~ ; 
She intended to violate that provision--".intendeq. to 
test it, perhaps, but certainly intended to violate it~ 
The necessary effect of her act was to violate it, and 
this she is presumed to have intended. There was no 
ignorance of any fact, but aU the facts being known~ 
she undertook to settle a principle in her own person~ 
She take~ the risk, and she cannot escape the conse
quencer. It is said, and authorities are cited to sus~ 
tain .the position, that there can be no arime unless 
there is a culpable intent; to render one ..critp.in~lly 
responsible a vicious will must be present A commit~ 
a trespass on the land of B, and -B, thinking and be
lieving that he has a right to shoot an intrud~r on his 
premises, kills A. on th~ spot Does B' s mlsapprehen~ 
sion of his rights justify his act ~ Would a Judge ibe 
justified in charging the jury th~t if satis:qed that 13 
supposed he -had a right to shoot .A he was justified, 
and they should' find a verdict of not guilty? No 
Judge would make such a charge. To co:q.stitute ~ 
crime, it is t~lle~ tl~at t~e~e m.~s~ ~e ~ c~m,i~~l i~m'lt; 

f1 
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but it is equally true that knowledge of the facts of 
the case is always held to supply this intent. An in· 
tentional killing bears with it evidence of malice in 
law. Whoever, without justifiable cause, intentionally 
kills his neighbor, is guilty of a crime. The principle 
is the same in the case before us, and in all criminal 
cases. The precise question now before me has been 
several times. decided, viz.: that one illegally voting 
was bound and was assumed to know the law, and 
that a belief that he had a right to vote gave no de-
fense, if there was no mistake of fuct. (Hamilton 
against The People, 57th of Barbour, 'P. 625; State 
against Boyet, lOth of Iredell, p. 336; State against 
Hart, 6th Jones, 389; McGuire against State, 7 H um-
phrey, 54; 15th of Iowa reports, 404.) No system of' 
criminal jurisprudence can be sustained upon any 
other principle. Assuming that Miss Anthony be
lieved she had a right to vote, that fact constitutes no 
defense if in truth she had not the right. She volun-
tarily gave a vote which was illegal, and thus is sub-
ject to the penalty of the law. 

~ Upon this evidence I suppose there is no question for 
1 the jury and that the jury should be directed to find a 
verdict of guilty. 

JUDGE SELDEN: I submit that on the view which 
your Honor has taken, that the right to vote and the 
regulation of it is solely a State matter. ' That this 
whole law is· out of the jurisdiction of the United 

• 

• 

States Courts and of Congress. The whole law upon • 
that basis, as I understand it, is not within the consti-
tutional power of tbe general Government, but is one 
which applies to the States. I suppose that it is for 
the jury to determine whether the defendant is guilty 
of a criIne or not. And I therefore ask your Honor, to 
submit to the jury tllese propositions: 

}I-'irst-If the d~fendaut, at the time of voting, be
lieved that she had a right to v.ote and voted in good 

, faith lin that belief, she is not gllilty of the offense 
~h!1r~e4· 
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Second-In determining the question whether she 
did'or did not believe that she had a right to vote, the 
jury may take into consideration, as bearing upon that 
question, the advice which she received irom the coun
sel to whom she applied. 

Third-That tl.Ley m~y aJso talie into consideration, 
as bearing upon the same question, the fJl,ct. that the in~ 
3pectors considered the question and came to the con
clusion that she had a right, to vote. 

Fourth-That the jury have ~ right to find a general 
verdict of guilty or not guilty as they shall belieye that 
she has or has not committed the offense described in 
the Statute . 

A professional friend sitting by has made this sug
ge~~ion which I take leave to avail myself of as bear
ing upon this question: "The Court has listened for 
many hours to an argument in order to decide whether 
the defendant has a right to vote. The arguments show 
the same quesUon has engaged the best minds of the 
country as an open question. Can it be possible that 
the defendant is to be convicted for acting upon such 
advice as she could obtain while the question is an open 
and undecided one ~ 

THE COURT: You have made a much better argu
ment than that, sir. 

JUDGE SELDEN: As long as it is an open question I 
submit that she has not been guilty of an offense. At 
all events it is for the jury. 

THE COURT: I cannot charge these propositions of 
course. The question, gentlemen of the jury, in the 
form it finally takes, is wholly a question or questions~ 
of law, and I h~ve decided as a question of law, in the; 
first place, that under the 14th Amendment, which j 
Miss Anthony claims protects her, she was not prQ-' 
tect~(l i~ ~ ri~ht t9 v9te~ ~~4 I h~ve decided ~ls9 ~~~~ 
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her belief and the advice which she 'took does not pro
tect her in the act which she committed. If I am 
right in this, the result must be a verdict on your part 
of guilty, and r therefore direct that you find a verdict 
of guilty. 

tTTTDGE SELDEN: That is a direction no Court has 
power to make in a criminal case . 

• 
I THE COURT: Take the verdict, Mr. Clerk. 

THE CLERK: Gentlemen of the jury, hearken to 
your verdict as the Court has reoorded it. You say 
you find the dp.fendant guilty of the offense whereof 
she stands indicted, and so say you all ~ 

JUDGE SELDEN: I don't kl!-ow whether an exception 
is available, but I cert:linly must except to the refusal 
of the Court to submit those propositions, and especi
ally to the direction of the Court that the jury should 
find a verdict of guilty. J olaim that it is a power that 
is not given to any Court ~n. ~ oriIIlinal case. 

W ill the Clerk poll the jury ~ 

1 TIJ:E OOURT; No. GentleIQ.en of t4e jury, you are 
discharged. 

On the next day a motion for q. llew trial was made 
by Judge Selden, as follows: 

May it please the Oourt : 

The trial of this case commenced. with a question of 
very great magnitude-whether by the constitution of 
the United States the right of suffrage was secured to 
female equally with male citizens. It is likely to close 
with a question of much greater magnitude-whether 
the right of trial by jury is absolutely secured by the! 
federal constitution to persoJl.s ch~rgeq. w~t4 cplpe be- 1 

fore the federal courts. ' 
.... I ..... ". 1 ,' ••• 

• 

• 
I 

• 
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I assume, without attempting to produce any author
ity on the subject, that this Court has power to g~ant 
to the defendant a new trial in case it should appear 
tbat in the haste and in, the lack of opportunity for 
examination which necessarily attenq a jury trial, any 
material error should have been committed prejudicial 
to the defendant~ as otherwise no means whatever are 
provided by the law for the correction Qf such errors. 

The defendant was indictp,d, under the nineteenth 
section of the act of Congress of May 31st, 1870, en
titled, "A.n act to enforce the, right of citizens of the 
United States to vote in the several states of this Union, 
and for other purposes," and was charged with having 
knowingly voted, without having a lawful right to vote, 
at the congressional election in the eighth ward of the 
City of Rochester, in November last; the only ground 
of illegality being that the defendant was a woman. 

The provisions of the act of Congress, so far as they 
bear upon the present case, are as follows: 

"Section 19. If at any election for representative or 
delegate in the Congress of the United States, any per
son shall knowingly personate and vote, or attempt to 
vote, in the name of any other person, whether living, 
dead or fictitious, or vote more than once at the same 
election for any candidate for the same office, or vote 
at a place where he may not be lawfully entitled to 
vot.e, or vote without having a lawful right to vote, 
'* '* '* every such person shall be deemed 
guilty of a crime, and shall for such criIne be liable to 
prosecution in any court of the United States, of com
petent jurisdiction, and, on conviction thereof, shall be 
punished by a fine not exceeding $500 or by imprison
ment for a term not exceeding three years, or both, in 
the discretion of the Court, and shall pay the cost.s of 
prosecution." 

It appeared on the trial that before voting the defend
ant called upon a respectable lawyer, and asked his 
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opinion whether she had a right to vote, and he ad
vised her that she had such right, and the lawyer was 
examined as a witness in her behalf, and testified that 
he gave her such advice, and that he gave it in good 
faith, believing that she had such right. 

It also appeared that when she offered to vote, the 
question whether as a woman she had a right to vote, 
was raised by the inspectors, and considered by them 
in her presence, and they decided that she had a right
to vote, and received her vote accordingly. 

It was also shown on tbe part of the government, 
that on the examinatioil of the defendant before the 
commissioner, on whose warrant she was arrested, she 
stated that she should have voted; if allowed to vote, 
without reference to the advice she had received from 
the attorney whose opinion she had asked; that she 
was not influenced to vote by that opinion; that she 
had before determined to offer her ,Vote, and l}ad no 
douht about her right to vot,e. 

At the close of the testimony the defendant's coun
sel proceeded to address the jury, and stated that he 
desired to present for consideration three propositions, 
two of law and one of fact: 

First- 'rhat the defendant had a lawful right to vote. 

St'cond-That whether she had a. lawful right to vQte 
or not, it she honestly belleved that she had that right 
and voted in good faith in that belief, she was guilty of 
no crime. 

Third-That when she gave her vote she gave it in 
good faith, believing that it was her right to do so. 

'fhat the two first propositions presentfld questions 
for the Court to decide, and Hie last for the jury. 

When the counsel had proceeded til us far, the Court 
suggested that the counsel had ~bettel' discuss in the 

• 

• 

, • 
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'first place the questions of law; which the counsel 
proceeded to do, and having discussed the two legal 
questions at length, asked leave then to say a few words 
to the jury on the question of fapt. The Court then 
said to the counsel that he thought that had better be 
left until the views of the Court upon the legal ques
tions should be made known. 

The District Attorney thereupon addressed the Court 
at length upon the legal questions, and at the close of 
his argument the Court delivered an opinion adverse to 
the positions of the defendant's counsel upon both of 
the legal questions presented, holding that the defend
ant was not entitled to vote; and that if she voted in 
good faith in the belief in fact that she had a right to 
vote, it would constitute no defense--the grounds of 
the decision on the last point being that she was bound 
to know that by law she was not a lega~voter, and 
that even if she voted in good faith in the contrary 
belief, it constituted no defense to the crime with which 
she was charged. The decision of the Court upon 
these questions was read from a written document. 

At the close of the reading, the Court said that the 
decision of these questions disposed of the case and 
left no question of fact for the jury, and that he should 
therefore direct the jury to find a verdict of guilty, 
and proceeded to say to the jury that the decision of 
the Court had disposed of all there was in the case, 
and that he directed them to find a verdict of guilty, 
and he instructed the clerk to enter a verdict of gUilty . 

At this point, before any entry had been ma.de by 
the clerk, the defendant's counsel asked the Court to 
submit the case to the jury, and to give to the jury 
the following several instructions: 

First-That if the defendant, at the time of voting,. 
believed that she had a ,right to vote, and voted in 
good faith in that belief, she is not guilty of the offence 
charged. 
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Second-In determining the question whether sheA 
'did or did not believe that she had a right to 'Vote, the 
Jury may take into consideration, as bearing upon that 
question, the advice which she }'eceived from the coun- .' 
sel to whom she applied. 

Third-That they may also takA into consideration 
as beal'lng upon the same question, the fact that the 
inspectors considered the question, and came to the 
conclusIon that she had a right to vote. 

Fourth-That the jury have a right to find a general 
verdict of guilty or not guilty, as they shall believe 
that she has or has not. been guilty of the offense de
scribed in the statute. 

The Court declined to submit the case to thp jury • 
upon any question whatever, and directed them to ren-
der a verdict of guilty against the defendant. 

The defendant's counsel excepted to the decision of 
the Coul't upon the legal q nestions to its refusal to 
submit the case to the jury; to its refusal to give 
the instructions asked; and to its direction to the 
j~ry to find a verdict of guilty against the defendant
the ~ounsel insisting that it was a direction which no 
Court had a right to give in a criminal case. 

The Court then instructed the clerk to take the ver
dict, and the clerk said, "Gentlemen of the jury, 
hearken to the verdict as the Court hath recorded it. 
You say you find the defendant guilty of the offence 
charged. So say you all." 

No response whatever was madp by the jury, either 
by word or sign. They had not consulted together in 
their seats or otherwise. N either of them had spoken 
a word. N or had they been asked whether they kad 
or had not agreed upon a verdict. 

The defendant's counsel then asked that the clerk 
be reqnested to pon the Jury. The Court said, "that 

• 
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cannot be allowed. Gentlemen of the jury, you are 
discharged1" and the jurors left the box. No juror 
spoke a word during the trial, from the time they were 
impanelled to the time of their discharge . 

. 
Now I respectfully submit, that in these proceedings 

the defendant has been substantially denied her con
stitutional right of trial by jury. The jurors compos~ 
ing the panel have been merely silent spectators of the 
.conviction of the defendant by the Court. They have 
had nO'IDore share in her trial and conviction than any 
other twelve members of the jury summoned to attend 
this Court, or any twelve spectators who have sat by dur
ing the trial. If such course is allowable in thilj case, it 
must be eq ually anowabl~e in all criminal cases, whether 
the charge be fOl treason, murder or any minor grade 
of offence which can come under the jurisdiction of a 
United States court; and as I understand it, if correct, 
substantiaUy abolishes the right of trial by jury. 

It certainly does so in all those cases, where the judge 
shall be of the opinion that the facts which he may re" 
gard as clearly proved, lead necessarily to the guilt of 
the defendant. Of course by refusing to submit any 
question to the jury, tlle judge refuses to allow coun
sel tq address the jury in the defendant's behalf. 

i' The constitutional provisions which I insist are vio
hated by this proceeding are the following: 

; Constitution of the United States, article 3, section ;J • 

"The trial of all crin18s, except . ill cases of hn peach
. ment, shall be by jury." 

.Ame~dments to Constitution, article 6. "' In all crim-
inal prosecutions, the accused shall enjoy the right to 

" a speedy and public trial, by an impartial jury qf the 
, State and District wherein the crime shall have been 
. committed, which distrir.t shall have been previously 

ascertained by law; and to be informed of the natur~ 
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and cause of the accusation; to be confronted with the 
witnesses again.st him ~ to have compulsory process for 
obtaining witnesses in his favor, and to 'have the assist
ance of counsel for his defense." 

In accordance with these provisions, I insist that in 
every criminal case, where the party has pleaded not 
guilty, whether upon the trial the guilt of such party 
appears to the Judge to be dear or not, the response 
to the question, guilty or not guilty, must come from 
the jury, must be thflir voluntary act, and cannot be 
imposed upon them by the Court. 

No opportunity has been given me to consult pre
cedents on this subject, but a friend has referred me to 

• 

an authority strongly supporting my position, from • 
which I will q~o~e, though I deem a reference to pre-
cedents unnecessary to sustain the. plain declarations 
of the Constitution: I refer to the case of the State V8. 

Shulf, (10 Iredell, 153,) the su'bstance of which is stated 
in f2 Graha1n & Watenna-n on New Trials, page H63. 
Before stating that case I quote from the text of G. 
&W 

., The verdict is to be the r-sult of the deliberation 
of the jury upon all the evidence in the case. The 
Court has no right to anticipate the verdict by an ex
pression of opinion catenlated ~o to influence the jury 
as to take from them their independence of action." 

In the State V8. Sltl!-le, two defendants were indicted • 
for an affray. ~'The jury remainingouta considerable 
time, at the request of the prosecuting attorney they 
were sent for by the Court. The Court then charged 
them tha.t although Jones, (the other defendant,) had 
first commenced a battery upon Shule, yet, if the jury 
bplieved the evidence, tIle defendant, Shule, was also 
O'uilty. 'rhereupon, one of the jurors remarked that ,., . 
they had agreed to convict Jones, but were about to 
acquit Shule, The Court then charged the jury again, 
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and told them that they could retire if they thought 
proper to do so. The jury consulted together a few 
minutes in the 'Court room. The prosecuting attorney 
directed the clerk to enter a verdict of guilty as to both 
defendants. When the clerk had entered the verdict, 
the jury were asked to attend to it, as it was about to 
be read by the clerk. The clerk then read the verdict
in the hearing of the jury. The jury, upon being re
quested, if any of them disagreed to the verdict to nlake; 
it known by a nod; seemed to express their unanimous 
assent; and no juror expressed his dissent." In 
reviewing the case the Court say: "The error com
plained of is, that before the jury had announced their 
verdict, and in fact after they had intimated an inten
tion to ~cq uit the defendant, 8h ule, the Court allowed 
the clerk to be directed to enter a verdict finding him 
guilty, and after the verdict was so entered, allowed 
the jury to be asked if any of them disagreed to the 
verdict which had been recorded by the clerk. No 
juror expressed his dissent; blit by a nod which ap
peared to be made by each jl1ror, expressed their unan
imous assent. The innovation is, that instead of per
mitting the jury to give their verdict, the Court al10ws 
a verdict to be entered for them, such as it is to be pre
sumed the Court thinks they ought to render, and 
then they are a~ked if any of them disagree to it; thus 
making a verdict for them, unless they are bold enough 
to stand out against a plain intunation of the opinion 
of the Court." A venir.e de n01)O was ordered. Th e 
princi pal difference between this case and the one 
under consideration is, that in the latter the Court di
rected the clerk to enter the verdict, and in the former 
he was allowed to do so, and in the latter the Court 
denieclliberty to the jurors to dissent from the verdict, 
and in the former the Court allowed such dissent. . 

With what jealous care the right of trial by jury in 
criminal cases has been guarded by every English 
speaking people from the days of King ,John, indeed 
from the days of King Alfred, is known to every law-
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yer and to every intelligent layman, a.nd it does not 
seem to me that such a limitation of that right as is 
presented by the proceedings in this case, can be recon-
ciled either with constitutional provisions, with the • 
practice of courts, with public sentiment on the sub-
ject, or with safety in the administration of justice. 
How the question would be regarded by the highest 
Cou¥t'"'of thil; State may fairly be gathered from its de-
cision in~the case of Oancemi, 18 N. Y., 1~8, where, 
on a trial for murder, one juror, some time after the 
trial commenced, being necessarily withdrawn, a stipu-
lation was entered into, signed by the District-Attor-
ney, and by the defendant and his counsel, to the effect 
that the trial should proceed before the remaining elev-
en jurors, and that their verdict should have the same 
effect a:5 the verdict of a full pan~l would havA. A • 
verdict of guilty having been rendered by the eleven 
jurors, was set aside and a new trial ordered by the 
Court of Appeals. on the ground that the defendant 
eould not, even by his own consent, be lawfully tried, 
by a less number of jurors than twelve. It would 
seem to follow that he could not waiveth~ entire panel, 
and effectually consent to be tried by the Court alone, 
and still les8 could the Court, against his protest, as-
sume the duties of the jury, and effectually pronounce 
the verdict of guilty or not guilty in their stead. 

It will doubtless be insisted that there was no dis
puted question of fact upon which the jury were 
required to pass. In regard to that, I insist that how-
ever clea.r and conclusive the proof of the facts might • 
appear to be, tJ)e response to thp question. guilty or not 

I guilty, must under the Constitution come from the 
jury and could not be supplied by the judgntent of the 
Conrt, unless, indeed, the jury should see fit to render 
Ii special verdict, which they always may, but can 
never be required, to do. 

It was the province of the Court to instruct the jury 
as to the law, and to point oU,t to then} how clearly the 
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law, Oil its view of the established facts, made out the 
offence; but it has no authority to instruct them pOfii
tively on any question of fact, or to order them to find 
any particular verdict. That must be their spontane
plls:work. 

But there was a question of fact, which constituted 
the very essence of the offence, and one on which the 
jury were not only entitled to exercise, but were in 
duty bound to exercise, their iudependent judgment. 
That question of fact was, whether the defendant, at 
the time when she voted, knew that she had not a right 
to vote. The statute makes this knowledge the very 
gist of the offence, without the ~xiste~ce of which, in 
the mind of the voter, at the time of voting, there is 
no ~rillle. rrhere is none by the statute "and none in 
morals. The existence of this knowledge, in the mind 
of the voter, at the time of voting, is under the statute, 
necessarily a fact and nothing but a fact, and onp which 
the jurJ7" was bound to find as a fact, before they could, 
without violating the statute, find the defendant gUilty. 
The l'ulingwhich took that question away from thejury, 
on the ground that it was a question of law and not of 
fact, and which declared that as a question of law, the 
knowledge existed, was, I respectfully submit, a most 
palpable error, both in law and justice. It was an error 
in law, becauRe its effect was to deny any force what
ever to the most important word which the statute uses 
in defining the offense-the word" knowingly." It 
was also unjust, because it makes the law declare a 
known falsehood as a truth, and then by force of that 
judicial falsehood condemns the defendant to such 
punishment as she could only lawfully be subject to, 
if the falsehood wen:), a truth. 

I admit that it is an established legal maxiIn that 
every person (judicial officers excepted) is bound, and 
lllust be presumed, to know the law. The soundness 
of this maxim, in all the cases to which it can properly 
be applied, I have no desire to question; but it has no 
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apphcability whatever to this c~se. It applies in every 
case where a party does an act whioh the law pronoun
oes criminal, whether the party knows or does .not 
know that the law has made the act a crime. That • 
maxim would have applied to this case, if the defen-
dant had voted, knowing tbat she had no legal right 
to vote; without knowing that the law had made the 
act of knowingly voting without a right, a crime. In 
that case she would have done the act which the law 
made a crimt', and could not have shielded herself from 
the penalty by pleading ignorance of thp-Iaw. But in 
the present case the defendant has not done the act 
which the Jaw pronounces a crime. The law has not 
made the act of voting without a lawful right to vote, 
a crime, where it is done by mistake, and in the belief 
by the party voting that he has the lawful right to vote. 
The crime consists in voting "knowingly," without 
lawful right. Unless the knowledge exists in fact, is the 
very gist of the offence Is wanting. To hold that the 
law presume~ conclusively that such knowledge exists 
in all cases where the legal right is wanting, and to 
reject all evidence to the contrary, or to deny to such 
evidence any pifect, as has been done on this tria.l, is 
to strike the word "knowingly" out of the statute-
and to condemn the defendant on the l\3gal fiction that 
she was acting in bad faith, it heing all the while con-
ceeded that she was in fact acting in good faith. I 
adlnit that there are precedents to sustain such ruling, 
but they cannot be reconciled with the fundamental 
principles of criminal law, nor with the most ordinary 
rules of justice. Such a ruling cannot but shock the 
moral sense of all right·II~.inded, unprejudiced men. 

No dO'lbt tht:' assumption by the defendant of a be
lipf of her right to vote might be made use of by her 
as a mere cover to securH the privilege of giving a 
known illegal vote, and of course that false assump
tion would constitute no defence to the charge of illegal 
voting. If the defendant had dressed herself in male 
attirp, and had voted aH John Anthony, instead of 
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Susan, she would not b~ able to protect herself agains t 
a charge of voting with a knowledge that she had no 
right to vote, by asserting her belief that she had a right 
to vote as a woman. The artifice wouln no doubt effec
tually overthrow the assertion of good faith. No such 
question, however, is made here. The deeision of 
which I complain ooncedes that the defendant voted in 
good faith, in the most implicit belief that she had a 
right to vote, and condemns her on the strength of the 
legal fiction, conceded to be in fact a mere notion, that 
she knew the contrary. 

But if the facts admitted of a doubt of the defendant' s \~ 
good faith, . that was a q uestioll for the jury, and it was i, 
clear error for the .court to assume the decision of it. 

Again. The denial of the right to poll the jury was 
most clearly an error. Under the provisions of the con
stitution which have been cited, the defendant could 
only be convicted on the verdict of a jury. The case 
of Cancemi shows that sucb jUl'Y must consist of 
twelve mefi; and it will not be claimed that anything 
less than the unanimous voice of the jury can be received 
as their verdict. How then could the defendant be law
fully deprived of the right to ask every jnror if the 
verdict had his assent? I believe this is a right which 
was never before denied to a party against whom a 
verdict was rendered in any case, eithBr civil or c.rimi
nal. The following cases show, and many others 
might be cited to the tsame effect, that the right to poll 
the jury is an absolute right in all ca:..les, civil and 
criminal. (The People V8. Perkins, 1 W end. ~n. J ack
son vs. Hawks, 2 'Vend. 619. Fox vs. Smith, 3 Cowen, 
23.) 

The ~round on which the right of the defendant to 
vote has been denied, is, as I understand the decision 
of the court, "that the rights of the citizens of the 
state as such were Lot under consideration in the four
teenth amendment; that they stand as they did before 
that amendment. "* * * * * * 
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The right of voting or the privilege of voting is a right 
or privilege arising under the constitutio11 of the state, 
and not of the United States" If the right belongs to 
any particular person, it is becausp. such person is en- • 
titled to it as a citizen of the state where he offers to 
exercise it, and not because of eitizenship of the United 
States. * * * The regulation of the suff-
rage is conceded to the states as a state right." 

If this position bb correct, which I am not now dis
po~ed to question, I respectfully insist that thecongress'i: 
of the United States had no power to pass the act in 'j 
question, that by doing so it has attempted to usurp the j 
rights of the states, and that all proceedings under the \ 
act are void. 

I claim therefore that the defendant is entitled to a 
. new trial. 

First-Becau~e she has been denied her right of trial 
by jury. 

Second-Because she has been denied the right to 
ask the jury severally whether they assented to .the 
verdict which the court bad recorded for them. 

Third-Because the court erroneously held, that the 
defendant had not a la wful right to vote .. 

Fourth-Because the court erroneously held, that if 
the defendant, when she voted. did so in good faith, 
believing that she had a right to vote, that fact consti-
uted 110 defence. • 

Fifth.-Because the court erroneously held that the 
question, whether the defendant. at the time of voting 
knew that she had not a right to vote, was a question 
of law to be decided by the court, and not a question 
of fact to be decided by the jury. 

Sixth-Because the court erred in holding that it 
was a presumption of law that the defendant knew that 
she was not a legal voter, although in fact she had not 
that knowledge. 
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-\Seventh-Because congress had no constitutional 
right to pass the act"under which the defendant was 
indicted, and the act and all proceedings under it are 
void. 

Sir, so far as my information in regard to legal pro
ceedings extends, this is the only court in any country 
where trial by jury exists, in which the decisions that 
are made in the haste and sOllletimes confusion of such 
trials, are not subject to review before any othAr tribu
nal. I believe that to the decisions of this court, in 
criminal cases, no review is allowed, except in the same 
court, in the informal way in which I now ask your 
honor to review the decisions made on this trial. This 
is therefore the coutt of last resort, and I hope your 
honor will give to these, as they appear to me, grave 
'questions, such careful and deliberate consid~ration as 
is due to them from such final tribunal. 

If a new trial shall be denied to the defendant, it 
will be no consolation to her to be dismissed with a 
slight penalty, leaving the stigma resting upon her 
nalne, of conviction for an offence, of which she 
claims to be, and I believe is, as innocent as the purest 
of tbe millions of male voters who voted at the same
election, are innocent of crime in so voting. If she is in 
fact guilty of the crime with which she stands charged, 
and of which she has been convicted by the court, she 
deserves the utmost penalty which the court under the 
law bas power to Impose; if she is not guilty ahe 
should be acquitted, and not declared upon the records 
of this high court guilty of a crime she never com
mitted. 

! The court after hearing the district attorney, denied 
Jthe motion. 

JUDGE HUNT-(Ordering the detendant to stand up), 
"Has the prisoner anything to say why sentence shall 
not be pronounced ~ " 

6 
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MISS ANTHONY-Yes, your honor, I have many 
things to say; for in your ordered verdict of guilty, 
you have trampled uuder foot every vital principle of 
lonr government. My natural rights, my civil rights, 
my political rights, my judicial rights, are all alike 
ignored. Robbed of the fundamental privilege of 
citizenship, I aUl degraded from the status-of a citizen 
to that of a subject; and not only myself individually: 
but all of my sex, are, by your honor's verdict, doom
ed to political subjection under this, so-called, form of 
government. 

J UDG E H UNT-Th e Court cannot listen to a rehearsal 
of arguments the prisoner's counsel has already con
liumed three hours in presenting. 

MISS ANTHONy-May it please your honor, I am not 
arguing the question, but simply stating the reasons 
why sentence cannot, in justice, be pronounced against 
me. Your denial of my cit.izen's right to vote, is the 
denial of my right of consent as one of tIie governed, 
the denial of niy right of representation as one of the 
taxed, the denial of my right to a trial by a jury of' 
my peers as an offender against law, therefore, the de
nial of nly sacred rights to life, liberty, property and--

JUDGE HUNT-The Court cannot allow the prisoner 
to go OIl. 

.~ 

MISS ANTHONy--But your honor will not deny me 
this one and only poor privilege of protest against this • 
high-banded outrage upon my citizen's rights. :May 
it please the Court to remember that since the day of 
my arrest last November, this is the first time that 
either myself or any person of my disfranchised class 
has been allowed a word of defense before judge or 
jury--

JUDD}J HUNT-The prisoner must sit down-the 
Court cannot allow it. 
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MISS ANTH(}Ny-All of my prosecutors, from the 
8th ward corner grocery politician,' who entered the 
complaint, to the United States Marshal, COlumissioner, 
District Attorney, District Judge, your honor on the 
bench, not one" is my peer; but each and all are my 
political sovereigns; and had your honor sublnitted 
my case to the jury, as was clearly your duty, even 
then I should have had just cause of protest, for not 
one of those men was my peer; but, native or foreign 
born, white or black, rich or poor, educatell or igno
rant, awake or asleep, sober or drunk, each and every 
man of them was my political superior; hence, in no 
sense, my peer. Even, under such circumstances, a 
commoner of England, tried before a jury of LordR, 
would have far less cause to complain than should I, 
a woman, tried before a jury of men. Even my coun
sel, the Ron. Henry R. Selden, who has argued my 
cause so ably, so earnestly, so unanswerably before 
your honor, is my political so,vereign. Precisely as no 
disfranchised person is entitled to SIt upon a jury, and 
no woman is entitled to the franchise; so, none but a 
rpgularly admitted lawyer is allowed to practice in ~he 
courts, and no wonlan can gain admission to t~e bar
hence, jury, judge, counsel, must all be of the supe
rior class. 

JUDGE HUNT-The Court must insist-the prisoner 
has been tried according to" the established forms of 
law . 

MISS ANTHONY-Yes, your honor, but by forms of 
law all made by men. interpretecl by Inen, administered 
by men, in favor of men, and against women; and 
hence, your honor's ordered verdict of guilty, agahlst 
a United States citizen for the exercise of "tkatoitizen' s 
rigId to vote," simply because that citizen was a woman 
and not a man. But, yesterday, the same man made 
forms of law, declared it a crime punishable with 
$1,000 fine and six months' imprisonment, for you, or 
me, or any of us, to give a cup of cold water, a crust 

" 
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of bread, or a night's shelter to a panting fugitive as 
-he was tracking his way to Canada. And every man 
Of woman -in whose veins coursed a drop of human 
sylnpathy violated that wicked law, reckless of conse
quences, and was justified in so doing. As then, the 
slaves who got their freedom must take it over, or un
der, or througb the unjust forms of law, precisely so, 
now, must women, to get their right to a voice in this 
government, take it; and I bavp. taken mine, and mean 
to take it at every possible opportunity. 

JUDGE HUNT-'fhe Court orders the prisoner to sit 
down. It will not allow another word. 

MISS ANTHONy-'Vhen I was brought before your 
he>nor for trial, I hoped for a bI'oad and liberal inter
pretation of the Oonstitution and its recent amend
ments, that should declare all United States citizens 
under its protbcting regis-that should declare equality 
of rights the national guarantee to all persons born or 
naturalized in the United States.. But failing to get 
this justice-failing, even, to get a trial by a jury not 
of my peers-I ask not leniency at your hands-but 
rather the full rigors of the law .. 

JUDGE HUNT-The Court must insist-

(Here thp. prisoner sat down.) 

JlJDGE HUNT-The prisoner will stand up .. 

(Here Mi:;s Anthony a.rose again.) 

I The sentence of the Court is that you pay a fine of 
lone hundred dollars and the costs of the prosecution. 

MISS ANTHONY-May it please your honor, I shall 
never pay a dollar of your unjust penalty. All the 
stock in trade I possess is a $10,000 debt, incurred by 
publishing nly paper-The Revolution-four years ago, 
th~ sole objoot of which was to educate all women to 

". 
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do pl'ecisely as I have done, rebel against your man
made, unjust, unconstitutional forms cof law, that tax, 
fine, imprison and hang women, while they deny theln 
the right of representation in the government; and I 
shall work on with might and ma~n to pay every dollar 
of that honest debt, but not a penny shall go to this 
unjust claim. And I shall earnestly and persistently 
continue to urge all women to the practical recognition 
of the old revolutionary maxim, that" Resistance to 
tyranny is obedience to God." 

JUDGE HUNT-Madam, the Court will not order you 
committed until the fine is paid. 

INDICTMENT AGAINST BEVERLY W JONES, 
EDWIN T. MARSH, AND WILLIAM B. HALL. 

DISTRICT COURT OF THE UNITED 8TATES OF 
AMERICA, IN AND FOR THE NORTHERN DIS

TRICT OF NEW YORK . 

At a stated Session of the District Court of the United 
States of America, held in and for the Northern Dis
trict of New York, at the City Hall, in the city of Al
bany, in the said Northern District of New York, on 
the third Tuesday of January, in the year of our Lord 
one thousand eight hundred and seventy-three, before 
the Honorable Nathan H. Hall, Judge of th~ said 
Court, assigned to keep the peace <;>f the said United 
States of America, in and for the said District, and also 
to hear and determine divers Felonies, Misdemeanors 
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and other offences against thp said United States of 
America, in the said District committed. 

Abram Kimnley, Brace Millerd, 
James D. Wasson, 
Peter H. Bradt, 
Ja.mes McGinty, 
Henry A. Davis, 
Loring W Osborn, 
Thomas Whitbeck, 
John Mullen, 
Samuel C. Harris, 
Ralph Davis, 
Matthew Fanning, 

Derrick B. Van SchoQn-. . 
hoven, 

Wilhelmus Van Natten, 
J ames Kenney, 
Adam Winne, 
James Goold, 
Samuel S. Fowler, 
Peter D. R. Johnson, 
Patrick Carroll, 

good and lawful men of the said District, then and 
there sworn and charged to inquire for the said United 
Sta.tes of America, and for the body of said District, 
do, upon their oaths, present, that at the City of Roch
ester, in the County of Monroe, in the Northern Dis
trict of New York, on the 15th day of October, A. D. 
1872, Beverly W Jones, Edwin T. Marsh and William 
B. Hall were then and there Inspectors of Elections in 
and for the first election District of the eighth ward of 
said City of Rochester, duly elected, appointed, quali-
fied and acting as such Inspectors. . 

And the Jurors aforesaid, upon. their oaths afore
said, do further present that on the day aforesaid, said 
Inspectors duly met at the place designated for hold
ing a poll of an election to be had and held at and in 
said election District on the fifth day of November, A. 
D. 1872, for Representatives in the Congress of the 
United States, to-wit: a Representative in the Congress 
of tIle United States for the State of New York at large, 
and a Representative in the Congress of the United 
Stat8S for the Twenty ·Ninth Congressional District of 
the State of New York, said first election District of 
said eighth ward then and there being a part of Sc:'l.id 
Twenty-Ninth Congressional District of the State of 
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New York, and for other officers, and at said place on 
said day did then and there duly organize themselvps 
as a board for the purpose of Registering the names of 
the legal voters of such District, and did then and there 
proceed to make a list of all persons entitled to vote at 
said election in said District, said list to constitute and 
to be known as the Registry of electors of said District. 

And said Board of Inspectors again duly IDe.t on the 
Friday of the week preceding the day of said election, 
to-wit, on the first day of November,.A. D. ]872, at 
the place designat@d for holding the poll of said elec
tion in and for said first election District, for the pur~ 
pose of receiving and correcting said list, and for that 
purpose duly met at eight 0' clock in the rnorning of 
th~ day aforesaid, at the place aforesaid, and remained 
in session until nine 0' clock in the evening of that day; 
and for the pnrpose aforesaid, said Board of Inspec
tors again duly met at thp, place aforesaid. at eight 
0' clock in the morning of the day following, to-wit, 
the second day of November, A. D. 1872, and relnained 
in sesi1ion until nine 0' clock in the evening of that day. 

And the Jurors aforesaid, upon their oaths afore
said, do further present that on the said second day of 
Noverp.ber, A. D. 1872, at the City of Rochester, in 
the County of Monroe, in the Northern District of 
New York, and within the j nrisdiction of this Court, 
to-wit, at the place designated for holding the poll of 
said election for said Representatives in the Congress 
of the United States, and other officerj; in and for said 
first election District of said eighth ward as aforesaid, 
and between the hours of eight o'clock in the morning, 
and nine 0' clock in the evening of said second day of 
November, A. D. 1872, Beverly W Jones, Edwin rr. 
Marsh and William B. Hall, being then and there In
spectors of Elections in and for said first election Dis~ 
trict of said eighth ward oJ.' said City of Rochester, 
duly elected, appointed, qualified and acting as such~ 
and having then and there duly met for the purpose of 
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revising and correcting said list of all persons entitled 
to vote at said election as aforesaid, known as the reg
istry of electors for said, election district, they, said 
Beverly W Jones, Edwin T. Marsh and William B. 
Hall, did then and tn,ere knowingly and wilfully reg
ister as a voter of said Dil~l1'ict, one Susan B. An
thony, she, said Susan B. Anthony then and tltere not 
being entitled to be registered as a voter of said Dis
trict in that she, said Susan B. A nthony was tlte17, 
and there a person Iff the .fe1J~ale sex, contrary to.the 

.form of the statute 0/ the United States of ..d'mer-tca in 
such case made and provided, and a,qainst the peace 
of the United States qf .A merica and thei'( dignity. 

Second (It)unt: And the Jurors aforesaid, upon their 
oaths aforesaid, do furthpr present that at the City of 
Rochester, in the County of Monroe, in the Northern 
District of New Y orl{, on the fifteenth day of October, 
A. D. 1872, Beverly W Jones, Edwin T. Marsh and 
\Villiam B. Hall, were then and there InspeCtors of 
Elections in and for the first election District of the 
eight ward of said City of Rochester, duly elected, ap
pointed, qualified aud acting as such. 

And the Jurors aforesaid, upon their oaths afore
said, ·do further present that on the day aforesaid, 
said In.spectors duly met at the place designated for 
the holding of the poll of an election to be had and 
held atand in said election District on the fifth day of 
November, .A. D. 1872, for Representatives in the 
Congrpss of the Unit.ed States, to-wit: a Representa
tive in the Congress of the United States for the State 
of New York at large, and a Representative in the 
Congress of the United States for the Twenty-Ninth 
Congressional District of the State of New York, said 
first election district of said eighth ward then and there 
being a part of said Twenty-Ninth Congressional Dis
trict of the State of New York, and for other officers, 
and at said place on said day, did then and there duly 
organize themselves as a Board for the purpose of 
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Registering the names of the legal voters of said Dis
trict, and did then and there proceed to make a list of 
all pers0ns entitled to vote at said election in said Dis
trict, said list to constitute and to be known as the 
registry of electors of said District. 

And said Board of Inspectors again duly met on the 
Frjday of the week preceding the day of said election, 
to-wit, on the first day of November, A. D. 1872, at the 
place designated for holding the poll of said election in 
and for said first Election District, for the purpose of 
revising and correcting said list, and for that purpose 
duly met at eight 0' clock in the nlorning of the day 
aforesaid, at the place aforesaid, and remained in 
session until nine 0' clock in the evening of that day; 
and for the purpose aforesaid, said Board of Inspec
tors again duly met at the place aforesaid, at eight 
0' ~lock in the morning of the day followip.g, to-wit, 
the second day of November, A. D. 1872, and remained 
in session until nine 0' clock in the evening of that day. 

And the Jurors aforesaid, upon their oaths afore
said, do further present, that on the said first day of 
November, A. D. 1872, at the City of Rochester, in 
the County of Monroe, in the Northern District of 
New .Y ork, and within the jurisdiction of this Court, 
to-wit, at the place designated for holding the poll of 
said election for said Representatives in the Congress 
of the United States, and other officers in and for said 
first ~lectlon District of said eighth ward of said City 
of Rochester, and between the hours of eight 0' clock 
in the morning, and nine 0' clock in the evening of said 
first day of November, A. D. 1872, Beverly W Jones, 
Ed win T. Marsh and William B. Hall being then and 
there Inspectors of Elections in and for said first elec
tion District of said eighth ward of said City of Roches
ter, duly elected, appointed, qualified and acting as 
such as ~foresaid., and having then and there duly met 
for the purpose of revising and correcting said list of 
all persons entitled to vote at said election as afore-
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said, known as the Registry of electors for said elec
tion District, they, said Beverly W. Jones, Edwin T. 
~farsh and William B. Hall, did then and there lcno'lD-
ingly and wilfully register aS1Joters of saz"d District, • 
certain persons, to-wit: Susan B. Anthony, Sarah 
Truesdale, Mary Pulver, Mary Anthony, Ellen S. Ba-
ker, ~fargaret Leyden, Anna L. Moshier, Nancy M. 
Chapman, Lottie B. Anthony, Susan M. Hough, Han-
nah Chatfield, Mary S. Hibbard, Rhoda De Garmo, 
and Jane Cogswell, said persons then and there not 
being entitled to be Registered as voters of said Dis-
trict, in that each of said persons was then and there a 
person of· the female sex, Gontrary to the form of the 
statute of the United States of America in such case 
made and provided, and against the peace of the 
United States of America and their dignity. 

Third Oount: And the Jurors aforesaid, upon their 
oaths aforesaid, do further present that BpveI'ly W 
Jones, Edwin T. Mar~h and William D. Hall, of the 
City of Rochester, in the County of Monroe, with force 
and arms, &c., to-wit, at and in the first election Dis
trict of the eighth ward of said City of Rochester, in 
the County of Monroe, in the Northern District of N e:w 
York, and within the jurisdiction of , this Court, here
tofor~ to-wit, on the fifth day of November, A. D. 
1~72, at an election duly held at and in the said first 
election District of the said eighth ward of said City 0 f 
Rochester, in said County, and in said Northern Dis
trict of New York, which said election was for Repre-
sentatives in the Congress of the United States, -to-wit, • 
a Representative in the Congress of the United States 
for the State of New York at large, and a Representa· 
tive in the Congress of the United States for the 
Twenty-Ninth Congressional District of the State of 
New York, said first election District of said eighth 
ward of said City of Rochester being then and there a 
part of said Twenty-Ninth Congressional :Qistrict of 

State of New York, and said Bevelly W Jones, 
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Edwin T. Marsh, and 'Villiam B. Hall, being then and 
there Insptctors of Elections in and for said first elec
tion District of said eighth ward of said City of Roch
ester, fn said County of Monroe, duly elected, ap
pointed, and qualified and acting as such, they, said 
Beverly W Jones, Edwin T. Marsh, and William B. 
Hall, as such Inspectors of Elections, did then and 
there, to-w.it, on the fifth day of November, A. D. 
1872, at the first election District of the eighth ward of 
the City of Rochester, in the County of Monroe, in 
the Northern DistI'ict of New York, and within the 
jurisdiction of this Cour.t, knowingly and wilfully re
ceive the votes of certain persons, and 1)ot then and 
there entitled to vote~ to-wit: Susan B . ..L'iI!.thony, Sa
rah Truesdale, }fary Pulver, Mary Anthony, Ellen S. 
Baker, Margaret Leyden, Hannah L. Mosher, Nancy M. 
Chapman, Susan M. Hough, Guelma S. McLean, Han
nah Chatfield, Mary S. Hibbard, Rhoda DeGarmo, 
and Jane Cogswell, each of said persons then and 
there being a person of' the female sex, and then and 
there not entitled to vote, as they, said Beverly W 
J ones, Edwin T. Marsh and vVilliam B. Hall then 
and there well knew, contrary to the form of the stat
ute of the United States of AmerlCa in such case made 
and provided, and against the peaee of the United 
States of America and their dignity. 

Fourth Count: And the Jurors aforesaid, upon 
their oaths aforesaid, do further present, that Beverly 
W Jones, Edwin T. Marsh and \Villiam B. Hall, 
now, or ~late. of R,ochester, in the County of Monroe, 
with force and arms, &c., to-wit, at and in the first 
election District of the eighth ward of the City of Roch
ester, in the County of Monroe, in said Northern Dis
trict of New York, and within the jurisdiction of this 
Court heretofore, to wit, on the fifth day of November, 
A. D. 1872, at an election duly held at and in the said 
first election District of said eighth ward of said City 
of Rochester, in said County of Monroe, in said Nor-

Central Library of Rochester and Monroe County 
Historic Monographs Collection



92 

thern District of New York, which said election was 
for Representatives in the Congress of the United 
States, to-wit.: a Representative in the Congress of the 
United States for the State of New York at large, and .' 
a Representative in the Congress of thp. United States 
for the Twenty-Ninth Congressional District of the 
State of New York, said first election District of said 
eighth ward being then and there a part of said Twenty-
Ninth Congressional District, and they, said Beverly 
W Jones, Ed win T. Marsh, and William B. Hall, be-
ing then and there Inspectors of Elections in and for 
said firs(election District of said eighth ward of said 
City of Rochester, in said Count v of Monroe, duly ap-
pointed, elected, qualified and "'acting as such, they 
said Beverly W Jones, Edwin T. Marsh, and William 
B. Hall, did then and there, to-wit, at said first elec·· ~ 
tion District of said eighth ward of said City of Roch- • 
ester, in said Oounty of Monroe, in said Northern Dis·· 
trict of New York, on said fifth day of November, A. 
D. 1872, knowingly and wilfully receive the votes of 
certain persons for candidate for Representative in the 
Congress of the United States for the State of New 
York at large, and candidate for Representative in the 
Congress of the United States for the Twenty-Ninth 
.Congressional District of the State of New York, said 
persons then and there not being entitled to vote for 
said Representatives in the Congress of the United 
States, viz.: Susan B. A.nthony, Sarah Truesdale, 
~lary Pulver, :Nlary Anthony, Ellen S. Bakel', ~larga-
)'et Leyden, Hannah L. Mosher, Nancy M. Chapman, 
Lot.tie B. Anthony, Susan M. Hough, Guelma L. Mc- • 
Lean, Hannn,h Chatfield, Mary S. Hibbard, Rhoda De 
Garroo and Jane Cogswell, each of said persons then 
and there being a person of the female sex, and then 
and there not entitled to vote for said Representatives 
in Congrt>~s, as tlwy, said Beverly W tTones, Edwin 
'r. Marsh and \Villiam B. Hall, then and there well 
It new, contrary to the form of the statute of the United 
States of America in such case made and provided, 
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against the peace of the United States of A.merica and 
their dignity. 

RICHARD CROWLEY, 
Attorney of the United States, in and for the 

Northern District of New York. 

(Endorsed.) January 22, 1873. 

J ones and Marsh plead not guilty

RICHARD CROWLEY, 

U. S. Attorney. 
Hall did not plead at all. 

UNITED STATES CIRCUIT COURT. 

NORTHERN DISTRICT OF NEW YORK. 

THE UNITED STATES OF AMERICA 

1)8. 

BEVERLY W .JONES" EDWIN T. MARSH, AND 

WILLIAM B. HALL. 

HON. WARD HUNT, Presiding. 

APPEARANOES. 
For the United States: 

HON. RIOHARD CROWLEY, 

U. S. District Attorney -

For the Defendants: 

JOHN VAN VOORHIS, ESQ. 

rfried at Canandaigua, Wednesday, J nne 18th, 1873, 
before Hon. Ward Hunt and a Jury. 
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Case opened in behalf of the U. S. by Mr. Crowley. 

MR. VAN VOORHIS: I wish to raise some questions 
upon the indictment ill t.his case. This indictment, I 
claim, is bad for two reasons,.and should be quashed. 

First-The Act of Congress under which it is 
framed, is invalid so far as it relates to this offence, 
because not authorized by the Constitution of the 
United States. 

Second -There is no sufficient statement of any 
offence in the indictment. 

First. 

Congress has no power to pass laws for the punish
ment of Inspectors of Elections, elected or appointed 
under the laws of the State of New York, for receiving 
illegal votes, or registering as voters, persons who have 
no right to be registered. 

No law of Congress defines the qualifications of vo
ters in the several States. These are found only in 
the State Constitutions and Statutes. The offenses 
charged in the indictment are, that the defendants, be
ing State officers, have violated the laws of the State. 
If it be so, they may be tried and punished in accord· 
ance with the State laws. No' proposition can be 
clea.rer. If the United States can also pnnish them for 

e-

the same offense, it follows that they may be twice in- • 
dieted, tried, convicted and punished for ol1e offense . 
..:\. plea in a State Court, of a conviction and sentence, 
in a United States COUl't would constitute no bar or 
defense. (1£ Metcalf, 387, Uommonwealth v. Peter8,) 
and the defendants lllight be punjshed twice for the 
t"lame ofl'ensH. This cannot be, and if the act in ques-
tion be valid, the State of New York is ousted of juris-
diction. And where does Congress derive the power 
to pass laws to punish offenders against the laws of a 

• 
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State ~ This case Blust be tried under the laws of the 
United States. Against those laws, no offense is 
charged to have been committed. Such power, if it 
exi~t, must be somewhere expressly granted, or it 
must be necessary in order to ex'-)cute some power that 
is expressly granted. 

The Act of Congress in question, became a law on 
May Slst, 1870. It is entitled-

"AN ACT· TO ENFORCE THE RIGHT OF CITIZENS OF 

THE UNITED STATES TO VOTE IN THE SEVERAL STATES, 

AND FOU, OTHER PURPOSES." 

" The indictment is found under the HHh section of 
the Act as it passed originally, and the 20th section as 
anlended by the Act of ]'ebruary 28th, 1871. 

The 19th Section, so far as it is necessary to quote it 
here, is as follows: 

" That if at any electionfoT repre.sentahves or del
"egates in the Oongress of the UnUed States any per
~'son shall knowin,qly personate and vote, or attempt 
"to vote,.in the name of any· other perso\l, whether 
" living or dead, or, fictitious; or vote more than once 
~'at the same election for any candidate for the sanle 
H office; or vote at a place where he may not be enti
" titled to vote; 01' 110te without ha'Ving a lawful rigId 
"to 'Vote, * * * * or k1wv)ingly and wilfully re
" cei'Ves the 'Vote of any person not entitled tv 'Vote, or 
"refuses to receive the vote of any person entitled to 
" vote; * * * * every such person shall be 
" deem'ed guilty of a crime, and shall for such crime 
" be liable to prosecution in any Court of the United 
'~States of competent jurisdiction, and on conviction 
"thereof, shall be punished by a fine not exceeding 
"five hundred dollars, or by imprisonment for a term 
" not exceeding three years, or both, in tIl e discretion 
" of the Court, and shall pay the costs of prosecution." 
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Section 20, as amended, so far as pertinent, r~ads as 
follows: 

" That if at any registration of voters for an election 
"for representatives or delegat~s in the Congress of • 
"the pnited States, any person shall knowin.qly * * 
" '* * hinder any person having a lawful right to 
"register, fronl duly exercising that right; or compel 
" or induce by any of such means, or other unlawful 
"means, ANY OFFICER 0]' REGISTRATION to admit to 
"registration any person not legally entitled thereto; 
,,, * * '* or if any suck officer shall knowingly 
"and wilfully register as a voter any person not en-
" titled to be registered, or refnse so to register any 
"person entitled to be registered, * * * every s1.£ch 
"person shall be deemed guilty qf a crime, and shall 
,. be liable to prostcution and pnnlshment lherifor. 
"as pr~vided in section 19 qf said Act qf May 31, 
"1870, for persons guilty of tl~e cri1nes therein 
" specified.' , 

No law of Congress descrIbes the qualifications 'of yo
ters in this State, or in any State. 

Congress has provided no registry law. Therefore, 
what constitutes the offenses charged in this indict
ment, must be looked for in the laws of the State. By 
no Act of Congress can it be determined in what case a 
person votes, "without Ilaving a (rigId to 'vole." By 
no Act of Congrttss can it be determined when an In
spector of Election has received thevote of" a.nyperson 
not entitled to vote;' or has registered" (IS a 1Joter. 
any person not entitled to be registeTed.;' These are 
the offenses alleged in tIl is indictme,llt. They are pe
nal offenses by the Statutes of New York. The juris
diction of the State' Courts over them is complete, and 
cannot be qnestjoned. 

By the Act of May 31, 1870, above cited, Congress bas 
ordained, in lpgal efiect, that if any person violates the 
penal Code of the State of New York, or any State, in 
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respect of voting, he may be punished by the United 
States. And the offensB is a variable quantity; 'what 
is a crime in one State under this Act, is a. legal right 
and duty in another. A citizen of Rhode Island, for 
instance, who votes when not possessed in his own 
right, of an estate in fee sinlple-in fee tail, for life, or I 
in reversion 'or remainder, of the value of $134 or up
wards, may be convicted of a CrIme under this Act, and 
imprisoned in a State Prison. He voted in violation of 
the la ws of his State. A citizen of New York votes under 
precis~ly siInilarcircum:-tances, and with th.e same qual
ifications, and his act is a legal one, and he performs a 
siIp.ple duty. Any State may, by its Constitution and 
laws, pernlit women to vote. 'Had these defendants 
be~n acting as Inspectors of Elections -in such State, 
their act would be no crinle, and this indiptment could 
not be sustained, for the only illegality alleged is, that 
the citizens whose yotes were Jeceived were women, 
and therefore not entitled to vote. 

The Act of Congress thus, is simply aE. Act to en
force the diverse penal statutes of the various States 
in relation to voting. In order to make a case, the 
United States must comhine the federal law with the 
statutes of the State where the 1Je,nue of the prosecu
tion is laid. 

Before the enactment of the 18th, 14th and 15th 
Amendments, it is not, and never was pretended, that 
Congress possessed any such power. Subdivision 10f 
Section 2, of Article one of the Constitution, provides 
as follows: 

"The Hou~e of Representatives shall be composed 
" of members chosen every second year by the people 
H of the several States; and the electors in each State 
" shall have the qualifications requisrte for electors of 
" the most numerous branch of the State Legislature." 

By this provision, what shall qualify a person to be 
an elector, is left entirely to the States. Whoever, in 

7 
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any State, is permitted to vote for members of the most 
numerous branch of its legislature, is also competent 
to vote for Representatives in Congress. The State 
might require a property qualification, or it might dis· • 
pense with it. It might permit negroes to vote, or it 
nlight exclude them. It might permit women to vote, 
or even foreigners, and the federal constitution would 
not be infringed. If a Statb had provided a different 
qualification for an elector of Representatives in 00n-
gress, from that required of an elector of the most num-
erous branch of its Legislature, the power of the fedt>ral 
constitution might be invoked, and the law annuled. 
But nevl~r was the idea entertained, that this provision 
of the Constitution authorizes Congress to pass laws for 
the punishment of individuals in the States for illegal 
voting, or State returning officers for receiving illegal • 
votes. 

This power, if it exist, must be found in the recent 
Amendments to the U. S. Constitution. 

I assume that your Honor will hold, as you did yes
terday in Mi~s A.nthony's case, that these amendments 
do not confer the right to vote upon citizens of the 
United States, and therefore not upon women. That 
decision is the law of this case. It follows necessarily 
from that decision, that these amendments have noth
ing to do with the right of voting, except so far as that 
right '~is den led or abridged by the United states, or 
by any State, un account of race, color, or previ01.f,.s 
condition of se1·vitude. " 

The thirteenth article of the Amendments to the 
Constitution of the United States, in Section 1 ~ ordains 
that "neither slavery nor involuntary servit.J.,de, ex
cept as a punishment for crime, whereof the party 
.~hall have been duly con1tlcted, shall exist wlthin the 
United States, or o·i~y place subiect to their juris
diction." 

Section 2, ordains that "(Jongress shall have power 
to enforce tltil Article by appropriate le,qislation." 

• 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

• 

• 

99 

The fourteenth Article of the Amendments to thp. 
Constitution of the United States, ordains in Section 1. 
"All persons born or naluralized in the United 
States, ttnd s'itbject to tlte jurisdiction thereof, are cit
izen.lf of th,e United States, and qf the State where they 
reside. No State shall make or enforce any law, 
which shall abridge the privileges or immunities of 
citiz3ns of the United Stales. Nor shall any State 
deprive any perlwn qf life, liberty or property, with-

~ out due process of law, nor deny to any person wUhi1!
its jurisdiction, tlte equal prl'otection of the laws." 

Section five enacts, "The Congress shallha'be power 
to enforce by appropriate legislation, ate pro'bisions 
of this Article." 

The fifteenth article of Amendment to the Constitu
tion ordains in its first section, that "That the right 
" of citizens of the United States to vote, shall not be 
" denied or abridged by the United States or by any 
"State, on account of race, color or prev~ous condi
"tion of servitude." 

Section two enacts, that" The Oongress shall have 
"power to enforce. this Arrticle by appropriate leg
" isl(~tion." 

These are the provisions of the Constitution relied 
on to support the legislation of Congres~ now before 
this Court. Some features of that legislation may be 
constitutional and valid. Whether this be so or not, it is 
not necessary now to deterlnine. The question here 
is, has Congress, by either of these amendments, been 
clothed with the power, to pass Jaws to punish inspec
tors of elections in this State for receiving the votes of 
women ~ 

The thirteenth amendnlent simply abolishes slavery, 
and autliorizes such legislation as shall be necessary 
to make that enactment effectual. 

The power in question is not found there. 
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The fourteenth amendment defines who are citizens 
of the United States, and prohibits the States from 
making or enforcing "any law whic!b shall abridge 
the privileges or imm'ltnities " of such citizens . • Either the right to votes is one of the" prlv'ilege8 or 
immunities" of the United States citizen, which the 
states are foi'bidden to abridge, or it is not. If it is, 
then the women whose votes theSe defendants received, 
being citizens of the United States, and in every other 
way qualified to vote, possessed the right to vote, and 
their votes were rightfully received. If it is not, the 
the fourteenth amendment confers no power upon 
Congress, to legislate on the subject of voting in the 
States. There is no other clause or provision of that 
a mendment which can by any possibiHty eotifer such • 
power-a power which cannot be, implied, but which, 
if it exist, must be expressly given in SOlne part of the 
Constitution, or clearly needed to carry into effect some 
power that is expressly given. 

No snch power ie conferred by the fifteenth amend
ment. That amendment operates upon the States and 
upon the United States, and not upon the citioon. 
"The right of citizQnfS of the UnIted States to vote, 
shall not be denied or abridged by "'THE UNITED 

. STA1'ES OR BY ANY STATE.'" The terms " r!fnited 
St,j,tes" and' 'State," as here us-ed, meaR the government 
of the United States and of the States. They do not a p
ply to individuals or to offenses committed by indi-
vidual~, but only to acts done by the State or the • 
Vnited StatpB. 

But at allY I'ate, the operation of this :.nnendmel1t, 
and th\' powAr given to Congress to enforce it, is lim
ited to offensr>t3 committed in respect of depriving per
SOIlS of' tll .. right to votp because of theil' "1·(We., color, 
or preOlO1.t8 condUfo.'l, qf servitude." 

This i::; not sueh a ca8U. There i8 no grounc1 for say
ing thai the~(A rleft>lldants have cOlnmitted any o:ffen~e 
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against the spirit or the letter of the fifteenth anlend- • 
ment, or any legitimate legislation for its enforcement. 

Congress cannot make laws to regulate the duties of 
Inspectors, and it cannot inflict a penalty. 

Second. 
No offense is stated in the indictment. 

The first count in the indictment is for knowingly 
and wilfully registering as a' voter, Susan B. Antho
ny. This count is under Section 26 of the Act of 
May 31, 1870, as amended by the Act of February 28, 
1871. 

The indictment contains no averment t.hat the de
fentiants were" officers of registration," and charged 
with the duty of making a correct registry of voters. 
It simply alleges that they were Inspectors of Elec
tions. What th~t means, the indictment does not in
form us. It is not an office defined by the Acts of 
Congress upon which this indictment was found, nor 
has the Court any information of which it can take no
tice as to what are the duties of such officers. In the 
absence of any claim in the indictment to that effect, 
the Court will not presume the eXIstence of so impor
tant a circumstance against the defendants, and there
fore this count of the indictment must fail. 

2. The second count is for the same offense, and ob
noxious to the sanle objection. The only variation be
ing that the first count charges the illegal registry of, 
one woman, and the second, fourteen. 

3. The third count charges that the defendants, being 
inspectors of elections, received the votes of fourteen 
women who had no right to vote, wrongfully. 

This count does not allege that it was the duty of 
the defendants to receive or count the votes~ It simply 

• 
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alleges that they were Inspectors 01' Election. Their 
duties as such are not stated. It is not alleged that as 
such inspectors they were charged with the duty of 
receiving and counting votes. It is not claimed by. the 
indictment that these votes were counted or put into 
the ballot box -or affected the result. The defendants 
simply received the votes. What they did with them, 
does not appear. Any bystander, who had received 
these votes, could be convicted under this indictment 
as well as thf\y. 

WILLIAM F. Jt-l0RRISON, a witness called in behalf 
of the United States, testified as follows: 

Examined by Mr. Crowley: 

Q. Where did you live, in November, 1872 ~ 
A. City of Rochester. 
Q. Where d'O you live now ~ 
A. Same place. 
Q. Did you occupy any official position in the 

month of November, 1872 ~ 
A. I did. 
Q. And do you now? 
A. Yes, sir. 
Q. What is it ? 
A. City Clerk. 

• 

• 

Q. Have you any registration lists and poll lists of 
the 1st Election :Qistrict,,8th 'Vard, Cityof Rochester, 
in your possession ~ 

A.Ihave. • 
Q. Will you produce them ~ 

[Witness produces two books.] 

Q. Do you know the defendants, Beverly W Jones, 
Edwin T. Marsh, and Wm. B. Hall t or any them ~ 

A. I know them all. 
Q. Do yon know their hand-writing? 
A. I cannot say that I do. 
Q. What are those books von hold in your hand? 
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A. The register of the Board of Registry, and the 
poll list kept on election day. 

Q. In what district ~ 
A. 1st election district of the 8th Ward . 
Q. By whom were those books left in your office, if 

by any one~ 
A. To the best of my knowledge, they were left by 

Beverly W Jones, Vhairman of the Board of In
spectors. 

Q. By whom do they purport to be signed ~ 
A. Beverly W Jones, Wm. B. Hall, and Edwin T. 

Marsh. 
Q. Is there a certificate attached to them, purporting 

to show what they are ~ 
Q. There is a certificate attached to the register, but 

not to the poll list. 
Q. Please read the certificate attached to the regis

tration list. 
A. " We, the undersigned, composing the Board of 

Registry for the first district, 8th Ward, City of Roch· 
ester, do .certify that the foregoing is a correct list of 
the voters in said district, so far as the same is known 
to us. Dated Nov. '2d, "1872." 

Q. In what Congressional District was the first elec
tion district of the 8th Ward, in N ovenl ber, 1872 ~ 

A. 29th. 
Q. Was there an election for Members of Congress 

for that district, and for ~Iembers of Congress at 
Large for the State, held in that ward and election dis· 
trict, last N ovember. ~ 

A. Yes, sir. 
Q. And candidates voted for for both of those officers 

by those who saw fit to vote for them ~ 
A. Yes, sir. 
Q. What day was the election ~ 
A. 5th day of November. ' 

MR. CROWLEY : We offer the poll list and the regis
tration of voters in evidence. 
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[Poll list marked Ex. "A." Registration list, 
marked Ex: "B."] 

[This witness was not cross-examined.] 

SYLVEST:ER LEWIS, a witness sworn in behalf of the 
United States, testified as follows: 

Examined by MR. CROWLEY: 

Q. Where did you live in November, 1872 ~ 
A. In the city of Rochester. 
Q. Do you know the defendants, Jones, Marsh and 

Hall ~ 
A. I do. 
Q. Do you know whether or not they acted as a 

Board of Registry for the registration of voters in the • 
first election district, 8th ward, City of Rochester, pre-
ceding the last general election ~ 

A. I know they acted at the N ovenlber election. 
Q. Did they act as a Board of Registry preceding 

the election ~ 
A. Yes, sir. 
Q. 'Vas you present on any day when they were 

registering voters ~ 
A. I was pres~nt on Friday nl0stly, and on Saturday. 
Q. Were all three of these defendants there ~ 
A. They were the most of the time. 
Q. Receiving the names of persons who claimed to 

be entitled to vote ~ 
A. Yes, sir. 
Q. And taking a registration list ~ • 
A. Yes, sir. 
Q. Did you see Miss Anthony and other ladies there 

upon that day? 
A. I sa)V Miss A.nthony there on the first day, and 

other ladies. 
Q. Did you see there, upon that day, the following 

na.med persons: Susan B. Anthony, Sarah Truesdell, 
Mary Pulver, Mary Anthony, Ellen S. Baker, Marga
ret Leyden, Ann S. Mosher, Nancy M. • Chapman, 
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Lottie B. Anthony, Susan M. Hough, Hannah Chat· 
field, Mary S. Hibbard, Rhoda DeGarmo, Jane Cogs
well .. 

A. I saw a number of them; I didn't see the whole 
of them. 

Q. Do you know by sight, any of those persons 
whose names I have read ~ 

A. I know a number, of them. 
Q. Did you see a number of them there ~ 
A. I did. 
Q. Did yuu see any of them register on that day ~ 
A. I did. 
Q. Have you a list of thos: that you saw register ~ 
A. I have, (producing a paper.) 
Q. Please state to the Jury, those that you saw 

register on that day. 
A. I can hardly recollect which day they registered. 
Q. Either of the days preceding the election, when 

this Board was in session. 
A. Rhoda DeGa.rmo, Mary Anthony, Sarah C. 

Truesdell, Susan M. Hough, Mrs. M. E. Pulver. 

By MR. V.AN VOORHIS : 

Q. What paper are you reading from ~ 
A. From a memorandum I made at thetiroe-No, it 

is a paper that was given on the last day of reg
istry. 

Q. A paper that you made yourself ~ 
A. The n:llnes that I took. 
Q. On the last day of registry ~ 
A. Yes, sir. 

By MR. CROWLEY: 

Q. State them. 
A. The names of the parties that I found on the poll 

list as having registered; I didn't soo them all register 
myself, but I did a good portion of them. 

Q. I am askin~ you to state who you saw register. 
I don't ask you who were registered before your atten
tion was called to the list. 

. .. 
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A. Well, I saw Rkoda DeGarmo register; Miss Mary 
Anthony, Sarah C. Truesdell, Susan M. Hough; I 
think I saw Nancy M. Chatfield register; Mrs. Mar
garet Leyden, Mrs. M. E. Pulver; those I recollect; 
I was better acquainted with those than with the others. 

Q. At the time you saw these ladies register, were 
the three inspectors, Hall, Jones, and ¥arsh present~ 

A. Some of the time I sawall three, I think, there; 
at other times I saw but two of them; sometimes Hall 
and Jones, sometimes Marsh and Jones, sometimes 
Hall and Marsh; I think they took turns when they 
went to dinner. , . 

Q. On the day of election were you at the polls 1 
A. I was. 
Q. Did you see any of these women vote on the day 

of election·? 
A. I did. 
Q. Were these defendants present when their votes 

were received 1 
A. They were. 
Q. And did they receive their votes ~ 
A. They did. 
Q. Who did you see vote, or offer their votes upon 

the day of election? 
A. Susan B. Anthony, Mrs. McLean, Rhoda De 

Garmo, Mary Anthony, Ellen S. Baker, Sarah C. 
Truesdell, Mrs. Hough, Mrs. Mosher, Mrs. Leyden, 
Mrs. Pulver. I recollect seeing those ladies; in fact, I 
think I saw the whole of them vote with the exception 
of two, but I will not be positive on that point. ' 

Q. But you saw those whose names you have given 1 
A. Yes, sir. 
Q. Do you know how many tickets they voted, or 

offered to the inspp.ctors ~ 
A. I think they voted four tickets. 
Q. Do you know how these tickets were endorsed, 

or what they were called 1 
A.. I was not near enough to see the endorsement; I 

noticed which boxes they went into. 

• • 

• 

• 
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Q. Upon the day of election were the defendants 
J ones, Marsh, and Hall, acting as inspectors of 
election ~ 

A. Yes, sir. 
Q. Receiving votes? 
A. Yes, sir. 
Q. And were acting as inspectors of election when 

these ladies voted ~ 
A. Yes, sir. 
Q. About what time in the day, or what time in tbe 

morning was it that these ladies voted 1 
A. I think there had been but a very few votes re,. 

ceived in the morning when a uumber of them voted. 
Q. Well, was it about 5 0' clock in the morning

very early? 
A. No, sir; not so early as that; the probability is 

that there was not over 20 or 25 votes received before 
. they presented theirs. 

Oonceded: That the women nanied in the indictment 
were women on the Eth day of November, 1872. 

Oro88-Exa1n'ination by MR. VAN VOORHIS: 

Q. Which of those persons did you see register ~ 
A. Mrs. Hough, Mrs. Pulv~r, Mrs. Truesdell, Mrs. 

Leyden. 
Q. Do you swear you saw Mrs. Leyden register ~ 
A. I think I did. 
Q. Take a second thought and see if you are willing 

to say you saw her register-please look off that paper. 
Do yuu recollect seeing those persons register, or do 
you suppose they did, because you find it on a paper 
there? 

A. No, sir; I recollect seeing pretty much all of 
them on my list with the excpption of one or two; I 
won't be fully positive I saw Mrs-. Leyden register; I 
saw her vote. 

Q. Did you go to Mrs. Leyden's house and ad vise 
her to go and register ~ 

A. I don't think I did. 

THE COURT: That is not important. 
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Q. Do you recollect seeing any others register ex-
cept those you have now mentioned? 

A. I think I saw Mary Anthony. 
Q. Any other ~ 
A. Mrs. Chapman. 
Q. Can you 'recollect this without looking at that 

paper? 
.A. Well, the object in looking at that paper is to 

try to refresh my 'memory on which day they regis
tered. 

Q. Does that paper contain dates ~ 
A. No, sir; it contains the names of all those' who 

1 egistered. 
Q. You copied that paper from the registry, didn't 

you ~ 
A. They were copied by Hall at the time of the 

election, and handed to me. 
Q. What was your business at the registry at that 

time ~ , 
A. I had a poll list; I was checking parties that I 

supposed had a legal right to vote. 
Q. What sort of a poll list ~ 

Objected to as immaterial. 

THE COURT: It is only competent as a test of his 
knowledge. 

A. I had canvassed the wal'd and taken a list of all 
the voters in the first district; all those that I sup
posed would be entitled to vote. 

Q. You had canvassed the ward in the employment 
of somebody? 

Objected to as itnnlaterial. 

Q. How many of these people did you see vote ~ 
A. I think I saw the whole of them vote, with the 

exception of. Mrs. Hough and Mrs. Cogswell. 
Q. Who took Miss Anthony's vote ~ 
A. Mr. Jones. 

• 

• 
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Q. Were both the other inspectors present when he 
took it ~ 

A. I believe they were. 
Q. Did J ones take all of the votes of those persoris 

whose names you have on your list ~ 
A. I don't think he <lid. 
Q. Who took any others that you saw ~ 
A. I saw Mr. Hall take some of the ballots. 
Q. How many~ 
A. I could n't tell how many. 
Q. Did you see him take more than one ~ 

A. I don't know as I did. 
Q~ Do you know w h'ose it was ~ 
A. If I recollect right, it was Mrs. DeGarmo's. 
Q. At tbat time was Jones there ~ 
A. No, I believe Jones had stepped opt. 
Q. HaUl'eceiyed the vote on account of Jones being 

absent ~ 
A. I believe so. 
Q. Jones' position was at the window receiving 

votes ~ 
A. Yes, sir. 
Q. Who put thenl in the boxes ~ 
A. Jones and Hall. 
Q. You were not near enough to see what these bal-

lots were ~ 
A. No, sir. 
Q. How many ballot boxes were there ~ 
A. Six, if I recollect right. 
Q. And six tickets voted at that poll? 
A. Six tickets altogether; there was the Constitu

'ftional Amendment voted at that election. 
Q. Did you observe which boxes the tickets of these 

persons wele put into ~ 
A. I did. 
Q. Which were they (~ 

A. I think that the ballots that these ladies vot~d. 
Q. I don't want what you think; I want what you 

~now. 
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A. Well, they went into those boxes; Member of 
Congress, Member at Large. 

Q. Were there two boxes for Congresslnen ~ 
A. I think there was; I am not quite positive; I • 

rather think I am mistaken about that. • 
Q. Well, give us what you know about the boxes ~ 
A. The most that I know about is, that the remark 

was made by the inspector that they.voted the four 
tickets. 

Q. You heard the renlark made that they voted four 
tickets; who made that remark ~ 

A. Mr. Jones or Mr. Hall; when they passed their 
ballots they would say, "They vote all four tickets; 
no Constitutional Amendment voted." 

Q. Tha.t was the practice of the inspector, no matter 
who voted ~ 

A. Yes, sir. 
Q. Then you didn't see the tickets as they went into 

the boxes ~ 
A. No, sir. 
Q. You can't swear which boxes they went into ~ 
A. I understood from the inspectors that they voted 

all the tickets with the exception of the Constitutional 
Amendment. 

Q. I don't ask for any conversation; I ask for what 
you know by what you saw. 

A. W.ell, I was n't near enough to read the tickets. 
Q. Did you hear either of the insppctors say any

thing about it ~ 
A. I did. 
Q. \Vhich one ~ 
A. I heard the inspector that would be at the win

dow where the ballots would be received. 
Q. Name him. 
A. I heard Mr. Jones say that they voted the four 

tickets. 
Q. Was that all he said ~ 
A. Well, he would declare it in this way; some- " 

times he would say, "They vote all the tickets with 

• 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 
111 

the exception of the Amendment;" that is the way he 
generally declared it. 

Q. I want to get at what he said when these votes 
were taken ~ 

A. He didn't at all times declare the ticket voted. 
Q. Are you willing to testify that you recollect dis

tinctly, anything that was said by either of the inspec
tors when these ladies voted ~ 

A, ~fost decidedly; I heard Jones say that they 
voted the Congressional ticket; I heard him say that 
they voted all the tickets. 

Q. At the tiTne they voted ~ 
A. The question would be asked what tickets they 

voted, and he would say, "All the tickets with the ex-
ception of the Amendment." . 

Q. Did he mention the Congressional ticket.~ 
A. I think he did. 
Q. Do you recollect that he did ~ 
A. My impression is that he said so; I can't say 

positively. 
Q. Did you say anything there, about getting twenty 

women to vote ~ 

Objected to as immaterial. 

MR. VAN VOORHIS: I propose to show that this wit
ness said to parties there that he ,!ould go and get 
twenty Irish women to vote, to offset these votes. 

Objected to as immaterial. 

Objection sustained. 

WILLIAM F. MORRISON recalled. 

Examined by MR. CROWLEY: 

Q. Please point out the following names, if you find 
them in the registration list: Susan B. Anthony 1 

A. I find it. 
Q. Sarah Truesdell ~ 
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A. Sarah C. TruelSdell. 
Q. Mary Pulver ~ 
A. M. p, Pulver. 
Q. ~lary Anthony ~ 
A. I find it. 
Q. Ellen S. Baker 1 
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A. Yes, sir; I have it. 
Q. Margaret Leyden? 
A. Margaret L. Leyden. 
Q. Ann S. Mosher! 
A. Hannah L. Mosher. 
Q. Nancy M. Chapman ~ 
A.Nancy M. Chapman. 
Q. Lottie B. Anthony ~ 
A. Lottie B. Anthony. 
Q. Susan M. Hough ~ 
A... Susan M. Hougb. 
Q. Hannah Cha.tfield .~ 

A. Hannah Ohatfield. 
Q. Mary S. Hibbard? 
A. Mary S. Hibbard. 
Q. Rhoda DeGarmo'~ 
A. I don't find any such name; I find Robert De 

Garmo and Elias De Garmo. 
Q. Jane Cogswell ? 
A.Jane Cogswell. 
Q. Now turn to the ualnes of voters contained in the 

list copied upon election day; do you find the name of 
SUt'an B. Anthony upon that li~t ? 

A. I do. 
Q. Sarah Truesdell 1 
A. Yes, sir. 
Q. ~fary Pulver 1 
A. Yes, sir. 
Q. lvlary ltnthony 1 
A. Yes, sir. 
Q. Mary S. Baker 1 
.A. Yes, sir. 
Q. ~fargaret Leyden 1 
~\ . Yes, sir 

• 

• 
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Q. Ann S. Mosher l 
A. Hannah L. Mosher. 
Q. Nancy Chapman 1 
A. Yes, sir . 
Q. Lottie B. Anthony ~ 
A. Yes, sir. 
Q. Susan M. Hough ~ 
A. Yes, sir. 
Q. Hannah Chatfield ~ 
A. Yes, sir. 
Q. Mary S. Hibbard ~ 
A. Yes, sir. 
Q. Rhoda De Garmo ~ 
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A. I find Mrs. Rosa De Garmo. 
Q. Jane Cogswell 1 
A. Yes, sir. 
Q. Upon the list copied by tht;, inspectors upon the 

day of election, is there any heading purporting "to show 
what tickets these people voted ~ 

A. Yes, sir. 
Q. Please state from the heading what tickets it pur

ports to show they voted ~ 
A. The first column is Electoral; the second, State; 

the third, Congress; the fourth, Assembly; the fifth, 
Constitutional Amendment. 

Q. Please look and see which of those tickets the 
list purports to show that they voted ~ 

MR. VAN V OORBIS: I object to any marks upon that 
book which the witness didn't make, as any evidence 
that these persons voted for members of Congress. 

By THE COURT: 

Q. What is the statement there ~ 
A. After the name of Miss Susan B. Anthony in the 

column of electors there is a small, straight mark. 

MR. VAN VOORHIS: I object to that,.as not evidence 
of what these votes were. 

8 
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THE COURT: I think it is competent. 

By MH.. CROWLEY: 

Q. State, Mr. Morrison '1 
A. Opposite each of the names that I have read there 

are checks, showing that they voted Electoral, State, 
Congressional and Assembly tickets-four tickets. 

Q. There are a large number of the inspectors' books 
of the last election flIed with you as City Clerk, are 
there not ~ 

A. Yes, sir. 
Q. Do you know what the custom or habit is of copy

ing these books when people vote ~ 

Objected to. 

Q. What cllstom the inspectors have of "indicating 
what tickets a person votes when he offers his votP. ~ 

Objected to. Question withdrawn. 

Cross-Examination by MR. VAN VOORHIS. 

Q. All you know about these tickets or that book, is 
what appears on the face of it, is it not ~ 

A. Yes, sir; that is all. 
Q. You don't know who made those straight marks~ 
A. I don't. 
Q. Or why they were made, so far as you have any 

knowledge ~ 
A. No, sir. 
Q. Do you know what those letters are ~ [Pointing 

on the book.] 
A. PreliminAry oath and general oath, I should say. 
Q. You would say that to each of these persons the 

preliminary oath was administered, and also the general 
oath ~ • 

A. Yes, sir; it so shows here. 

• 

• 

• 
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MRS. !fARGARET LEYDEN, a witness called in behalf 
of the United States, having been duly affirmed, testi
fied as follows: 

Bxamined by MR. CRO'VLEY : 

Q. Did you reside in the City of Rochester in the 
month of N oveniber, 1872 ~ 

A. Yes, sir. 
Q. Did you reside in the 8th ward 1 
A. I did. 
Q. In the first election di~rict of that ward ~ 
A. I did. 
Q. Was your name registered before the electi~n 

which took place on the .sth of November, 1872 { 
A. It was. 
Q. By whom~ 
A. I think Mr. Jones; in fact, all three of the inspec·· 

tors were there. 
Q. Did you, upon the 5th day of November, vote ~ 
A. ldid. 
Q. Who received your vote ~ 
A.. Mr. Jones. 
Q. Were the other inspectors there at the time r~ 
A. Yes, sir. 
Q. Did you vote for a candidate for Congress ~ 
A. I -did. 

Cross-Examination by MR. V AN VOORHIS: 

Q. Was Mr. Le'Yis there when you registered ~ 
A. Mr. Lewis was not there. 
Q. Do you recol~ect who took your vote ~ 
A. I think Mr. Jones took it; I know he did. 
Q. Was your ballot folded up~ 
A. It was. 
Q. Could t\ny person read it, or see what you voted, 

or who you voted for ~ 
A. Noone but my husband. 
Q. He saw it before you voted? 
A. Yes, sir. .. 
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Q. Was YOUl' husband present when you voted? 

Objected to as immaterial. 

A. He was. 
Q. Noone had seen your ballot except your husband 

before you handed it in ~ 
A.. No, sir. 
Q. And when you handed it in it was folded, so that 

no one could see it ~ 
A. It was. 

THE COURT: What is the object of this 1 

MR. V AN V OORRIS: The District Attorney inquired 

e 

if she voted a certain ticket, anQi. assumes to charge e 
these inspectors with knowing what she voted. It is 
to show that the ticket being folded, the inspector could 
not see what was in it. 

Q. In voting, did you 1!eIieve that you had a right 
to vote, and vote in good faith ~ 

Objected to as immateriaL 

Objection sustained. 

Re-Direct Examination by MR. CROWLEY: 

Q. You have heard me name the different persons, 
have you not, when I asked Mr. Morrison questions ~ 

A. Yes, sir. 
Q. Were these people, or any of them, present, and 

were they registered at the same time you were ~ 
A. Some of them were present. 
Q. Who~ 
A. Mrs. Lottie B. Anthony; there was one lady that 

registered who didn't vote; I think Mrs. Anthony was 
the only lady that was present that voted; I can't re
collect any more nalnes. 

Q. Who of these ladies were present when you voted 
and voted,: with you, if any? 

e. I 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

117 

A. Miss Susan B. Anthony, Mrs. Pulver, Mrs. 
Mosher, Mrs. Lottie B. Anthony, Miss M'ary Allthony, 
Miss Ba~er, Mrs. Chapman. 

Q. Did they all vote on that occasion ~ 
A. They did. 

'Re-(Jross &amination by MR. VAN VOORHIS. 

Q: Mrs. Lottie B. Anthony is t4.e wife of Alderman 
Anthony~ 

A. Yes, sir. 

United States rests. 

Case opened in behalf of the defendants by Mr . VAN 

• VOORlns. 

• 

BEVERLY W JONES, one of the defendants, having 
been duly sworn as a witness in his own behalf, testi-
fied as follows: ' 

Exarri'ined by MR. VAN VOORHIS. 

Q. Mr. Jones, where do you reside ~ 
A. Eighth ward, city of Rochester~ 
Q. What is your age ~ 
A. Twenty-five last spring. 
Q. Are you one of the defendants in this indictment ~ 
A. Yes, sir. 
Q. Were you inspector of election in the 8th ward ~ 
A. Yes, sir. 
Q. Which district ~ 
A. First district. 
Q. Were you elected or appointed ~ 
A. Elected. 
Q. By the people of the ward1 
A. Yes, sir. 
Q. Were you present at the Board of Registry when 

Miss Anthony and others appeared there and demanded 
to be registered ~ 

A. I was. 
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Q. Won't you state what occurred there ~ 
A. Miss, Anthony and two other ladies came into the 

room; Miss Anthony asked if this was the place where 
they registered thp, names of voters; I told her it was; 
she said she would like to have her name registered; 
I told her I didn't think we could register her name ; it 
was contrary to the Constitution of the State of New 
York; she said she didn't claim any rights under the 
Constitution of the State of New' York; she clahned 
her rights under the Constitution of the United States; 
under an amendment to the Constitution ; she asked 
me if I was conversant with the 14th amendment; I 
told her I had read it and heard of it several times. 

Q. Before you go further, state who was present at 
that time? 

A. William B. Hall and myself were the only in
spectors ; Mr. Marsh was not there; Daniel J. Warner, 
the United States Super~isor, Silas J. Wagner, another 
United States Supervisor, and a United States Marshal. 

Q. State which one of these was Republican, and 
which one Democratic. 

A. Silas J. Wagner, Republican; Daniel J.Warner, 
Democratic. 

Q. Now go on. 
A. She read the 14th amendment to the Constitution 

of the United States; while she was reading the amend
meniJo and discussing different points, Mr. Daniel J. 
Warner said-

MR. CROWLEY: I submit to the Court that it is en
tirely immaterial what either Warner or Wagner said. 

THE COURT: I don't see that that is competent in any 
view of the case. 

Q. (By the Court). Was your objection to registering 
:Miss Anthony on the ground that she was a woman? 

A. I said it was contrary to the Constitution of the 
State of New Y ork~ and I didn't think that we could 
register her . 

• 

• 

• 

• 
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Q. (By the Court.) On what ground was that ~ 
A. Well, on the ground that she was a woman. 

By MR. V.Alf V OORRIS : 

Q. You may proceed and state what occurred there ~ 
A. Mr. Warn(lr said-

Objected to. 

THE COURT: I don't think that is competent, what 
\Varner said : 

MR. VAN VOORHIS: The district attorney has gone 
into what occurred at that time, and I ask to be permit
ted to show all that occurred at the time of thp. regis
try; this offense was committed there; it is a part of 
the Res Gesta,. all that occurred at the moment Miss 
Anthony presented herself and had her nam(l put upon 
the registry. 

THE COURT: I don't think that is competent. 

MR. V.AN VOO.RHIS: I ask to show what occurred at 
the time of registry. 

THE COURT: I don't think it is competent to state 
what Warner or Wagner advisea. 

MR. V.AN VOORHIS: So that the uestion may appear 
squarelyin the case I offer to show what was said and 
done at~the time Miss Anthony and the other ladies 
registered, by them, the inspectors, and the federal Su
pervisors, W'arner and Wagner, in their presence, in 
regard to that sub ieot. 

THE COURT: I exclude it. 

MR. V.AN VOORHIS: Does that exclude all conversa
tions that occurred there with any persons ~ 

TRE=COURT: It excludes anything of that character 
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on the subject of advising them. Your case is just as 
good without it as with it. 

MR. VAN VOORHIS: I didn't offer it in view of the 
advice, but to show precisely what the operation of the • 
minds f.)f these inspectors was at that time, and what 
the facts are. 

THE COURT: It is not competent. 

By MR. VAN VOORHIS: 

Q. Were you present on the day of election ~ 
A.. Yes, sir. 
Q. Did you receive the votes of these persons ~ 
A.. I did. 
Q. How many ballot boxes were there there ~ • 
A.. Six. 
Q. What position did you occupy during the day 1 
A.. Chairman of the Board. 
Q. Did you stand at the window and receive the votes? 
A. Most of the time I did. 
Q. Were those ballots which you received from them 

folded 1 
A.. They were. 
Q. Did you or a.ny of the inspectors see or know the 

contents of any of the ballots ~ 

MI{. CRO'VLEY: If your Honor please, I submit it is 
entirely immaterial whether these inspectors saw the 
names upon the ballots. 

THE COURT: I have excluded that already. It is not • 
competent. It is proved that they put in votes, and it 
is proved by on~ of the ladies that she did vote for a 
candidate for Congress. 

\ MH. VAN VOORlIIS: I propose to show by the wit-
• ') ness that he didn't know the contents of any ballot, 

and didn't see it. 

THE COURT: That will be aasumed. He could not 
do it with any propriety. 
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By MR. V.AN VOORHIS: 

Q. Did either one of the inspectors object to receiv-
ing the votes of the women at the polls? 

A. Yes, sir. 
Q. Which one ~ 
A. William B. Hall. 
Q. Did he take any pa:r;t in receiving votes, and, if so, 

state what part ~ , 
A. I believe that he took th~ ballot of one lady, and 

placed it in the box. I stepped out, I believe, for a 
few moments. 

Q. Did it to accolnmodate you while you stepped out ~ 
A. Yes, sir. 
Q. On the day of registry did the inspectors as a 

board decide unanimously to register these votes, all 
three of you consenting ~ 

A. We did. 
Q. When you came to receive the votes, Hall dis

sented ~ 
A. He did, sir. 
Q. But the other two were a majority, and he was 

overruled; was this the way it was, or wasn't there 
anything in form claid about it ~ 

A. He was overruled; I felt it my duty to take the 
ballots. 

Q. In receiving those ballots did you act honestly in 
accordance with your sense of duty, and in accordance 
with your best judgment ~ 

A. I did. 

By MR. CROWLEY: 

Q. An three of t~e inspectors agreed in receiving 
these names for registration, did they not ~ 

A. Yes, sir. 

By MR. V.AN VOORHIS: 

Q. I meant to have asked yon in reference to the 
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challenges; state whetber or not challenges were en
tered against these voters prior to the day of election ~ 

A. There was. 
Q. On their presenting their votes, what was done ~ 
A. I told Miss Anthony, when she offered her vote, • 

that she was challenged; she would have to swear her 
ballot in it' she insisted upon votiug; she said she in-
sisted upon voting, and I presented her the Bible and 
administered to her the preliminary oath, which she 
took. I turned to the gentleman that challenged her, 
and asked him if he still insisted upon her taking the 
general oath. 

Q. Were questions asked her~ 
A. There were, after taking the preliminary oath. 
Q. In accordance with the instruction ~ 
A. Yes, sir. • 
Q. Go on. 
A. I turned to the gentleman that challenged her, 

and asked him if he still insisted on his challenge; he 
said he did; I told her she would have to take the gen
eral oath; I administered the general oath, and she 
t.ook it. 

Q. Was that done in each case of the women who 
voted ~ 

A. It was. 

By MR. CROWLEY: 

Q. As I understand you, all three of the inspectors 
agreed in permit ting:these people to be registered ~ • 

.A... They didn't at first. 
Q. Well, they did before they were registered, did 

they notW 
A. They did before their llames were put upon the 

book. 
Q. And when they voted, yourself and Mr. Marsh 

were in favor ot receiving the votes, and Hall was op
posed to receiving the votes ~ 

A. Yes, sir. 
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By MR. V.AN VOORHIS: 

Q. Did you suppose at that time that the law ,re-
g uired you to take their votes ~ 

Objected to. Sustained. 

By MR. CROWLEY: 

Q. Did you have two meetings for the purpose of 
,registration priC?r to election ~ 

A. Yes, sir. 
Q. Upon the a'ays fiXtd by the laws of the State of 

New York ~ 
A. Yes, sir. 
Q. You made a list or registry, did you not, upon 

those days ~ 
A. We did. 
Q. Upon the day of election you had a list of voters? 
A. Yes, sir. 
Q. Those produced here to-day are the lists .kept 

upon that occasion, are they not ~ 
A. (After looking at Exhibits .. A,. and B.) Those are 

the books. 

By THE COURT: 

Q. Did these ladies vote the Congressional ticket, all 
of them ~ 

A. I couldn't swear to that. 
Q. Look at the book as to that. 
A. It dops not ~en for certain; the, 'clerks may have 

made a mistake in making these Inarks ; they do very 
often. 

Q. Did you Inake any of the entries in that book ~ 
A. No, sir; a clerk appoin ted by lne did it. 

By MR. CRO'VLEY: J 
Q. When you counted up your votes at night, when 

the polls closed,. did you compare your votes with the 
list ~ 
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A. Yes, sir. 
Q. Did you find it correct ~ 
A. We found it fell short of the poll list several bal

lots; I can't tell how many. 
Q. Do you know whether it fell short on members of 

Congress ~ 
A. Yes, sir, it did. 
Q. Did you make a certificate and return of that 

fact ~ 
A. Yes, sir; the certificate was filed in the Clerk's 

office. 

EDWIN T. MARSH, one of the defendants, having been 
duly affirmed as a witness in his own behalf, testified 
as follows: 

Examined by MR. VAN VOORHIS: 

Q. Were you one of the inspectors of the 8th ward ~ 
A .. I was. 
Q. How was you appointed ~ 
A. I was appointed by the Common Council just 

before the first meeting of the board. 
Q. What is your age ~ 
A. lam 33. 
Q. Did you hear the stateme~t of Mr. Jones? 
A. I did. 

• 

• 

Q. To save time, I will ask you whether that was 
substantially correct as you understand it ? 

A. Yes, sir. . • 
Q. Now, I will ask yon the question if, in registering 

and receiving these votes, you believed that the law re-
quired you to do it, and yon acted <?onscientiouslyand 
honestly t 

Objected to. 

THE CounT: Put the question as you did to the other 
witness-whether in receiving these votes he acted hon
estly and according to the best of his judgment. 
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By MR. VAN VOORHIS: 

Q. Answer that question, please 1 
A. I most assuredly did . 

[This witness was not cross-examined.] 

'VILLI AM C. STORRS, a witness sworn in behalf of the 
defendants, testified as follows: 

Examined by MR. V AN VOORHIS: 

Q. Where do you reside ~ 
A. City of ·Rochester. 
Q. What office do you hold? 
A. United States Commissioner. 
Q. How k>ng have you held that office? 
A. Fifteen years. 
Q. Do you know these defendants, Jones and Marsh ~ 
A. I do~ sir. . 
Q. Was any application made to you, by any per

son, at any time, for a warrant against them for this of· 
fence ~ 

Objected to. 

MR. VAN VOORHIS: If the counsel objects I will not 
insist upon the evidence. 

[This witness was not cross-examined.] 

SUSAN B. ANTHONY, called as a witness in behalf of 
the defendants. 

MI8S ANTHONY: I would like to know if the testi
mony of a person who has been convicted of a crime, 
can be taken ~ 

THE CounT: 'J.1hey call you as a witness, ma~am. 

The witness, having been duly affirmed, testified as 
follows: 

.. 
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Examined by MR. VAN VOORHIS: 

Q. Miss Anthony, I want you to state what occurred 
at the Board of Registry, when your name was regis- • 
tered ~ 

A. That would be very tedious, for it was full an 
hour. 

Q. State generally what was done~ or what occupied 
that hour's time ~ 

Objected to. 

Q. Well, was the question of your right to be regis~ 
tered a subject of discussion there? 

A. It was. 
Q. By and between whom ~ 
A. Between the supervisors, the'inspectors, and my

s~lf. 

Q. State, if you please, what occurred when you pre
sented yourself at the polls on election day ~ 

A. Mr. Ball decidedly objeeted-

MR. CRO\VLEY: I submit to the Court that unless the 
counsel expects to change the version given by the other 
witnesses, it is not necessary to take up time. 

THE COURT: As a matter of discretion, I don't see 
how it will be of any benefit. It was fully related by 
the others, and doubtless correctly. 

MR. Cn,OWLEY: It is not disputed. 

TIIl~ \V ITN1~~S: I would like to say, if I might be 
allowed by the Court, that the general impression that 
I swore I was a male citizen, is an erroneous one. 

By MR. VAN VOORHIS: 

Q. Yon took the two oaths there, did you ~ 
A. Yes, sir. 

• 
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By ffHE COURT: 

Q. You presented yourself as a female, claiming that 
you had a right to vote ~ 

A. I presented luyself not as a female at. all, sir ; I 
presented myself as a citizen of the United States. I 
was called to the United States ballot box by the 14th 
amendment, not as a female; but as a ci_tizen, and I 
went there. 

MR. VAN VOORHIS: We have a number of witnesses 
to prove what occurred at the time of registry, and what 
advice was given by these federal supervisors, but un
der your Honor's ruling it is not necessary for us to 
call them. Inasmuch as Mr. Hall is absent, I ask per
mission to put in his evidence as he gave it before the 
Commissioners. 

MR. CROWL"ElY: I have not read it, your Honor, but 
I am willing they should use so much of it as is com
petent under your Honor's ruling. 

THE COURT: Will it change the case at all, Mr. Van 
Voorhis ~ 

MR. V.AN VOORHIS: It only varies it a little as to 
Hall. ~Be stated that he depended in consenting to 
the registry, upon the advice of Mr. Warner, who was 
his friend, and upon whom he looked as a political 
father. 

THE COURT: I think you have all the question that 
any evidence could give you in the case. These men 
have sworn that they acted honestly, and in accordance 
with their best judgment. N ow, if that is a defense, 
you have it, and it will not make it "any stronger to 
multiply evidence. 

MR. V A.N VOORHIS: I suppc>se it will be conceded 
that Hall stands in the sanie position as to his motives '1 
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MR. CROWLEY: Yes; we have no evidence to offer 
upon that question at all. 

Evldence closed. 

Mr. Van Voorhis addressed the Court at some length, 
as follows: I 

May it please the Court, I submit that there is no 
ground whatever to charge thes~ defendants with any 
climinal offense. 

1. Because the women who voted were legal voters. 

2, Because they were challenged and took the oaths 
which the statute requires of Electors, and the In· • 
spectors had no right, after such oath, to reject their 
votes. 

1 R. S. Edmonds Ed., 126-127. 

'fhe duty of Inspectors of' Election is defined by the 
Statute as follows: 

"§ 13. If any person offering to vote at any election 
shall be 'challenged in relation to his right to vote at 
that election, by an Inspector, or by any other person 
entitled to vote at the same poll, one of the Inspectors 
shall tender to him the fol1owing preliminary. oath: 
, You do swear (or affirm) that you will truly and fully 
'answer all such questions as shall be put to yon 
'touching your place of residence and qualifications 
'as an Elector.' " 

"§ 14. The Inspectors or one of them shall then pro
ceed to question the person challenged in relation to 
his name; his then place of residence; how long .he 
has resided in -the tOWll or ward where the vote is 
offered; w hat was the last place of his. residence be
fore he came into that town or ward, and also as to his 
citizenship, and whether a native or a naturalized citi
zen, and if the latter, when, where, and in what court, 
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or before what offi.cPJ~, he was naturalized; whether he 
caIne into' the to,vn or ward for the purpose of voting 
at that election; how long he contemplates residing in 
the town 0':' ward; and all such other questions as may 
tend to test his q ualitrcations as a resident of the town 
or ward, oitizeuship and right to vote at that poll." 

"§ 15. If any person shall refuse to take the said 
preliminary oath when so tendered, or to answer fully 
any questions which shall be so put to him, his vote 
shall be rejected. " 

"§ 16. After receiving the answers of the person so 
challenged, the board of inspectors shall point out to 
him the qualifications, if any, in respect to which he 
shall appear to them deficient. " 

'" § 17. If the person so offering shall persist in his 
claim to vote, and the challenge shall not be withdra Wll, 

one of the inspeetors shall then 'administer the follow
ing oath: ' You do swear (or affirm as the case may 
be) that you have been a citizen of the United States 
for ten days, and are now pf the age of twenty one 
years; that you have been an inhabitant of this State 
for one year next preceding this election, and for the 
last four months a resident of this County; that you 
have been for thirty days next preceding th is election 
a resident of this Assembly district (or Senate or Con
gressional district or districts, ward, town, village or 
city from which the officer is to be chosen for whom 
said person oiters to'vote) ; that you are now a resident 
of this town (or ward, as the case may be) and of the 
election district in which you now offer to vote, and 
that you have not made any bet or wager, and are not 
direc.tly or indirectly interested in any bet or wager 
depending upon the result of this election, and that 
you have not voted at this election.' " 

§ 18. Prescribes the form of oath to be administered 
to colored men. 

9 
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"§ 19. If any person 8hall refuse to take the oath so 
tendered, his vote shall be rejected." 

~'he defendants performed their duty strictly and • 
fully according to the statllte. 

The persons offering to vote were cballenged; the 
defendants administered the preliminary oath to them; 
all the questions required by the etatute were answered 
fully and truly; the challenge was still insisted on ; 
the general oath was administered by the defendants 
to theln; they took that, oath, and every word con
tained in it was true in their case. The inspectors had 
no a1t~rnative. They could not reject the votes. 

'l"his statute has been construed by the Court of Ap
peals of this State in the case of The People vs. Pease~ 

27 N. Y 46. 

In that case it is held, that inspectors of election 
have no authority by statute to reject a vote except in 
thrt-e cases: (1) after a refusal to take the preliminary 
oath, or (2) fully to answer any questions put, or (3) on 
refusal to take the general oath. 

Davies J., in his opinion after an examination of the 
provisions of the statute says: 

" It is seen, t}u'refore, tkat tke inspectors have no authurity,. .. 
"by statute, to re}ect a vote except in tke three cases: after .. 
'" 'refusal to take tlte preliminary oath, or fully to answer any 
•• questions put, or on refusal to take the general oath. And 
,,; tlte only judicial discretion vested in tleem is, tf) determine 
"'toltether any Q'uestion put to tlte person offering to vote, hitS or 
'-' lW8 not, been /tully ans'llJered. If tlte questions put '"ave· been 
'" fully rtnslOered, and s·uclt answe'rs discover the fact, tll,at 
.. tl"e pm'son offering to vole is not a qualified voter, yet if 
., ',e persists in ltis claim to vote itl:S imperaUve upon tlle 
"'inspectors to administer to ltim, tke general oath, and if take1t, 
.• to receive tlle vote and deposit. tke same in tlte ballot box." 
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Selden, J., who wrote In the same case, examines this 
question with great care and reaches the salne con
clusion. He says: 

"The course required by the statute, to be pursued 
" where the right of any person to vote is challenged, 
" cannot be reconciled with any discretionary power of 
"rejection vested in the inspectors. (Citing the stat
"' ute as above quoted.). The inspectors are, first, to 
"adlninister what is called the preliminary oath, re
" quiring the person offering the vote to answer such 
" questions as shall be put to him touching his place 
4' of residence and qualifications as an elector. The 
"statute then mentions several questions which are 
:' to be addressed to him by the inspectors, and au
" thoI'izes such other questions as may tend to test his 
"qualifications as a voter. If he refuse to take the 
"oath, or to answer fully, his vote is to be rejected; 
"but if he answers fully, th'e jnspectors are required 
"to point out to him the qualifications, if any, in 
"which he shall appear to them to be deficient. If 
"he still persists in his right to vote, and the challenge 
"is not withdrawn, the inspectors are required to ad
" minister to him the general oath, in which he st~tes 
"in detail, and swea.rs, that he possesses all the qual
"ifications the Constitution and laws require the voter 
"to possess. If he refuse to take the oath, hz"s vote shall 
" be re/tcted. Is not the inference irresistible, that, if 
" he take the oath, it shall be recei ved ~ If his vote is 
" to be rejected after he takes the oath, why not reject 
"it before ~ As I constru.e the statute, the in.~pectors have 
"no dzscretia,n left them i1Z such a case (where the. person 
,- offering to vote is not shown by a record to have been 
" convicted of a crime, or by his own oath to be inter
"ested in a bet upon the election,) but must deposit the 
"b17,llot in the box, whatever they may believe or know 'of 
"tlte 'want of qualifications of tlte voter. They are re
" quired to acfupon the evidence whz"ch the statute prescribes, 
"and Izave no /udidal power to pass upon the question of 
" its truth or falsehood; nor can they act upon their own 
., opinion or knowledge." 
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These views were concurred in by all the Judges. 
Denio, J., w)1o wrote a dissenting opinion in the case, 
conc\ll'l'ed with the other Judges as to the powers and 
duties of inspectors. 

The defendants, then, have not in the least violated 
any law of the State of New York. 1'hey performed 
their duty according to the statute and in accordance 
with the decision of the highest court of t~e State, 
and in accordance with thQ printed instructions fur
nished tl~em by the Secretary of' State. What fur
ther can be demanded of them? No United States 
statute prescribes or attenlpts to prescribe their 
duties. They cannot legally be convicted and should 
be discharged. 

3. Because no nlalice is shown. Whether the 
women were entitled to have their names registered 
and to vote, or not, the defendants believed they 
had such right, and acted in good faith, according 
to their best judgment, in allowing the registry of 
their naines-and in receiving their votes-and 
whether they decided right or wrong in point of law, 
they are not guilty of' any criminal offense. 

'fhe substance of the statute is, as to.registration : 
'4 If any such officer shall knowingly and wilfully 

,. register as a voter any person not entitled to be reg
"istered, or "refuse to so register any person entitled to 
"be rt'gistered * * * '* every such person shall 
" be deelned guilty of a crime.1) 

Act of May 31, 1870, § 20, As Amended by Act of Feb. 28, 1871, § 1. 

And as to voting: 
." It' any person shall :k '* * '* knowingly alld 

,. 'wilfully receive the vote of any person not entitled 
"to vote, or refuse to receive til(' vote of any person 
"entitled to vote * "* '* * every such person 
4. shall be deelned guilty of a crime.' I 

Act of May 31, 1870, § 19. 

• 

• 

• 
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To bring an inspector within either of these sections 
he must know as matter of fact, tllat the person offer
ing to vote, or to be registered. is not entitled to be 
registered or to vote . 

The inspectors were compelled to deczde tlte quest'lOlZ, 
and to deeid~ it instantly- with no chance for examina
tion or even consultation-and if they decided in good 
faith. according to the best of their ability, they are 
excused, whether tIley decided correctly or not in 
point of law. 

This is too well settled to admit of dispute-settled 
by authority as well" as by the plainest principles of' 
justice and common sensp 

The law never yet placed a public officer in a po::;i
tion where he would be compelled to dec'ide a doubtful 
legal question, and to act 'upon his decision, subject to 
the penalty of fine or imprisonment if he chanced to err 
in his decision. 

All that is ever required of an officer, so placed, 
whether a judicial or ministerial officer, so far as is nec
essary to escape any imputation of crime, is good faith. 

Minis,terial officers may be required, in some cases 
to act at their peril as to civil responsibilities, but as 
to criminal responsibilities never. 

Inspectors of elections, however, acting in good faith, 
incur neither civil nor criminal responsibilities. 

In Jenkins vs. Waldron (11 John 114), which was an 
actIon ·on the case against inspectors of election for 
refusing to receive the vote of the plaintiff, a duly 
qualified voter, it was held, that the action would not 
lie wi~hout proving maNce. Spencer, J., delivering the 
opinion of the Court, closes as follows: " It would in 
" our opinion be opposed to all the principles of law, 
"justice and sound policy, to hold that officers called 
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"upon to exercise their deliberate judgments, are 
"answerable for a mt"stake in law, either civilly or 
"criminal1y, where their motives al'e pure and un
"tainted with fraud or malice." 

The same point precisely was decided in a like case, 
in the Supreme Court of this State recently and Jenkins 
vs. Waldron approved. 

Goetchens vs. Mathewson, 5 Lansing, 214. 

In Harman v. Tappenden and fifteen others (1 East 
5(5) the plaintiff was a freeman of the company of 
free fishermen and dredgermen of the manor and hun-. 
dred of Faversham in Kent, and the defendants, as 
officers of the company, caused him "wrongfully, un
lawfully and unjustly" to be disfranchised, and re1nov
ed from his said office of freelnan. He was restored 
by mandamus, and brought his action on the case 
against the defendants who removed him, to recover 
his damages. 

On the trial befor Lord Kenyon, C. J., a verdict was 
taken for the plaintiff for nominal damages, with leave 
to the defendant to move to enter a non-suit. 

On that motion Lord Kenyon, C. J., said: 

"Have you any precedent to show that an action of 
~'this sort will lie, without proof of malice in the de-

• 

• 

"fendants, or that the act of disfranchisement was • 
"done on purpose to deprive the plaintiff of the par-
"ticular advantage which resulted to him from his 
"cOl'pc-rate chara.cter 1 I believe this is a case of the 
H first impression, where an action of this kind had 
"been brought, uprln a 1nere mistake, or error in}udg- ' 
"ment. The plaintiff had broken a by-law, for which 
-, he had incurred certain penaltie's, and happening to 
"be personally present in the court, he was called up-
"on to show cause why he should not pay the forfeit-
" ures; to which not making any answer, but refusing 
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., to pay them, the court proceeded, taking the offense 
"pro confesso, without any proof, to call on him to 
"-show cause why he should not be disfranchised ~ and 
"they a.ccordingly made the order. This was undoubt· 
"edly irregular, but it was nothing more than a mis
"take, and there was no ground to impute any malicious 
" motives to the persons nfaking the order." 

Lawrence, J., said: "There is no instance of an 
" action of this sort maintained for an act merely from 
"error of judgrrlent. Perhaps the action migllt have 
" been maintained, if it had been proved that the de· 
"fendants' contriving and intending to injure and 
"prejudice the plaintiff, and to deprive him of the 
"benefit of his profits froln tlie fishery, which as a 
" mem ber of this body he was entitled to, according to 
"the custom, had wilfully and maliciously procured 
"him to be disfranchised, in consequerice of which he 
" was deprived of such profits. But here there was 
" no evidence of any wilful and mali~ious intention to 
" deprive the plaintiff of his profits, or that tht:>:y had 
,. disfranchised him with that intent, which is neces
"sary to maintain th':s act':on. They ~ere indeed 
" guilty of an error in their proceedings to disfranchise 
"him, in not going into any proof of the offence charg
"ed against him, but taking his silence as a confes
"sion. In the case of Drewe v. (J()ulwlI·, where the 
"action was against the Mayor of Saltash, who was 
"returning officer, for refusing the plaintiff's vote at 
"an election, which was claimed in right' of a burgage 
"tenement; Wilson, J., nonsuited the plaintiff because 
"maltce was not proved; and he observed, that 
"though Lord Holt, in the case of .A..sltby v. Whde, en-
4' deavored to show that the action lay for the ob
"struction of the right, yet the House of Lords, in 
"the justification of their conduct, supposed to be 
" wliitten by the Chief Justice, puts it upon a different 
"principle, the wilfulness of the act. The declaration 
"in that case was copied from the precedent in Mil
, • ward v. Sargeant, which came on in this court on a 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



136 

, .. writ of error, Hz"l. 26, Geo.3, for refusing the plain
"tiff's vote ~or the borough of Has.tings. There the 
"eharge was 'that the defendant contri ving and wrong
"fully intending to injure and prejudice the plaintiff, 
"and to hinder and deprive him of his privilege of 
"voting, did not take or allow his vote.' All which 
"allegatiolls Mr. Justice WILSON, in the case above 
"alluded to, thought were essential to be proved in 
" order to sustain the actIon." 

" Per 01.trz"am. Rule discharged." 

The Reporter' shead note is = " An action does not 
lie against individuals for acts erroneously done by 
them z"n a corporate capacity from which detriment has 
happened to the plaintiff: At least, not without proof 
of malice." 

The case of Drewe 1). Coulton is given at length in a 
note to Harman v. Tappenden and others 1 East 563, 
and funy sustains what is said of it by Mr .. Justice 
Lawrence. 

'fhe election was for member to serve in Parliament 
for the borough of SAL'l'ASH. 'fhe defendant was May
or and returning officer. The question presented to 
him was "whether the owners of blu-gage tenements 
in the borough, had a right of voting, or whether that 
right was confined to the freenlen of the corporation." 
The defendant had r~jected the vote offered by the 
plaintiff, he claiming the right as a btu'gage tenant. 

The action was for that refusal, charging the defend
ant with" contriving and wrongfully intending to de-
prive the plaintiff &c., obstructed and hindered hinl 
from giving his votH." 

\Vilson, J., among other things, says = "This is in 
thl' natul'p of' it, an action f01' misbehavior. by a public 
officer in his duty. Now I think, that it cannot be 
{~aUed a lllisbehavior, unless malicz'ous/y all~ 'Wz'/fully d01Ze, 

• 

• 
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and "that ihe act'ion w-l"ll flot lie fur a mistake in law. The 
case of the bridge "master is in point [BuI. N. P 64.] 
It is there said, that an action on the case lies against 
a ministerial officer for wilful misbehavior, as denying 
a poll for one who is a candidate for an elective office, 
such as ~ridge master &c." " In all the cases put, the 
"misbehavior must be wilful and by 'If.J'ilful I under
" stand contrary to a fflfln's own COtlv£ct£on. Therefore I 
"think '''from the opening of counsel. this is not a wilful 
"refu8al of the vote. * * * In very few 
'~instances is an officer answerable for what he does to 
"the best of his jndglnent, in cases where he is com
"p~lled to act. But the action lies where the officer 
"has an option \,yhether 1)e will act or not. Besides, I 
"think, that if' an action were to be brought upon 
"every occasion of' this kind by every person whose 
"vote was refused, it would be such an in·convenience 
'~as the law would not (~ndnre. A returning officer 

.. " in such a case woul.a be in a Inost perilous situation. 
" This gentleman was put in a situation where he was 
"bound to act " alld if he acted to the best of ltis judgme·rtt 
"it would be a great Izards/zip that he slzould be answerable 
"for the consequences, even tlzouglt he £s mistaken in a 
"point of la'w. It was a very material observation of Mr. 
'~Gibbs, that the words of the resolution of the House of 
" Lords in Ashby 1'. Whzte followed the words of the stat
~'ute of WHliam III. For if that statute were declara
" tory of the common Jaw, as it purports to be [Be it 
"enacted and dpclared that all false, returns wilfully 
"' made' &c.J and an action would not lie at common 
" law for a false return, unless the return be proved 
"to have been made malicionsly, as wel.~ as falsely, it 
" should seem, by a parity of' reasoning,~ that a person 
" whose vote is refused by a returning officer, cannot 
" rrmintain an action against him, unless the refusal be 
"proved to Ila'lIe been wilful and m alz'cz'o us. And if 
"malice were necessary before the statute by the conl
"mon law, and si"nce by the statute which is dechira
"tory thereof, to sustain an action for a false return 
"which include~ perhaps the votes of an, it semns 
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" equally necessary in an action like the -present where 
"the injury complained of is to one only. 

"I do not mean to say, that in this kind of action, 
"it is necessary to prove express malice, It is sum
"ci~nt if malice may be implied from the conduct of 
" the officer; as if he had decided contrary to a last 
"resolution of the House of Cvmmons. There 1 should 
"leave it to the jury to imply malice. But taking all 
"the circumstances of this case together, malice can in 
"no skape be imputed to t7u defendant. The plaz"ntzJf 
"may have a right to 1)ole, but that depends upon an intri
"cate question of law, with respect to burgage tenures3 the 
"the right itself founded on ancient documents and 
"usages, and not acted upon for many years. * * 

" From these grounds, ther'efore, it cannot be irifm'
"red that the defendant has acted wilfully and rna
"liClously in rqusing the plaintiff" s vute,. ana 
"unless tltat be 80 he is not liable in this action. ' 

* * * " But without determining whether 
"the statute be declaratory of the common law, or not; 
"if not, the case rests on that of Asho?1 v. White. 
" Now all the debates and arguments in that case go 
"upon the malice; and all those who have acted on 
"that determination since have oonsidered that the 
"refusal must be wilful and malicious in order to 
"support the action, * ~: * * *' 

" And in my opinion, it cannot be said, tha,t because 
"an officer is mistaken in a point of law, this action 
"will lie against him, * * It has al~o been 
"snid, that this is not like a case where a burdensome 
'~office is thrown npon a man, without his consent, 
"wherein he is compellable to act; for that here the 
H defendant has chosen to become a rrwmber of a cor
"poration by which he had put hims~1f in a situation 
H to become a returning officer, and therefore that he is 
"boun.d to understand the whole law as far as U 
"relates to his public sUuation, and- is ans'z{)erablefor 

• 

• 

.. 
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"any determination he may rnake contrary to that 
'.' law. But I much doubt whether that rule be gene
"rally true / and In the present instance I am clearly 
"of opinion that the want of Inalice is a full defense." 

Lawrence, J., sat wi1;h Wilson. 

The plaintiff was. nonsuited and no new trial was 
moved for. 

Bernardiston 'V. Some (2 lIev. 114, 1 East. 586, 
note b.) was an action against the sheriff of Suffolk, 
charging that the defendant, intending to deprive him 
of the office of Knight of the Shire, made a doublp. 
return. Upon a trial at bar, Twysden, Rainsford, and 
Wylie Js. held, and so directed the jury, that if the 
return was made maliciously, they ought to find for 
the plaintiff, which they did and gave him £800. On 
motion in arrest of judgment, Hale, C. J., being in 
court; he,. Twysden & Wylie, Js. held that for as 
much as the return wa~ laid to be falso et malitiose et 
ea intentione, to put the plaintiff to charge and 
expense, and so found by the jury, the action lay. 
Rainsford, J., doubted. But notwithstanding this 
charge of malice, judgment was reversed in Gam scacc 
(vide 3 Lev. 30) and that judgment of reversal was 
a:!firmed in Parliament. Lord Chief justice North's 
first reason agairLst the action was, because the sheriff 
as to declaring the Mayoralty is j"udge and no action 
will lie against a judge for what he does judicially, 
though it should be laid fa~so malitiose et scienter. 
This reversal occasioned the passage of the statute (7 
and 8 WIll c. 7) which gives an action against the 
returning officer, for all false returns "wilfully made, 
and for double returns falsely, wilfully and mali
clously made." 

Groenvelt v. Burwell & al (1 Salk. 396, S. C. ~ Ld 
Ray. 230, Comyns 76.) In this case, the Censors of 
the College of Physicians and Surgeons, in London, 
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were empowered to inspect, govern and censure, all 
practi~es of physic in London-and to punish by fine 
and imprisonment. They convicted the plaintiff of 
administbring noxious medicines, and fined him £20, • 
and hnprisonment 12 months. Being taken in execu-
tioIt, he brought trespass against the Censors. It was 
held 

1. That the Censors had judicial power. 

2. That being judges of the the matter, what they 
had adjudged was not traversable. That the plaintiff 
could not be permitted to gainsay, what the Censors 
had said by their judgment-that the medicines were 
noxious. 

3. Though the medicines were really good, yet no 
action lies against the Censors, because it is a wrong 
judgment in a matter within the limits of their juris
diction; and a judge is not answerable, either to the 
King or the party, for the mistakes or elTors of his 
judgment in a matter of which he has jurisdiction; 
It would expose the justice -of the nation, and no man 
would execute the office upon peril qf being arrltigned 
by acUon or 'indictment for every judgment he pro
nounce-y. " 

A.ll that I have quoted from the English cases and 
our own to show that malice must be proven to make 
out the offense, i.f) expressly contazned in tlte statute 
under which this indictment is framed. Thp, words are 
(Sec. 19) 44 shall knowingly and wilfully receive the 
vote of any person not entitled to vote." (And Sec
tion 20 as mnended) "If any such o~cer shall know
ingly and wilfully registpr, as a voter any person not 
entitled to vote." 

And wilfully means, to use the language of Mr. 
~Justice 'Vilson, "contrary to a mall's own COflviction." 

If it be said that the defendants mnst be presumed 
to know the law, that is answered above by the quota
tions from the opinion of Mr. Justice Wilson. 

• 

• 
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Besides when the statute speaks of "knowledge," 
aside froIn the expression "wilfully" it means knowl
edge as a fact-not any forced presumption of knowl-

• edge against the clear facts of the mise. 

• 

To this extent and to tkis extent only, does the ~re
sumption that defendants WPl'e bound to know the law 
go, viz: 'l'hey were bound to know that if they as a 
fact "knowingly and wilfully registered as a voter any 
person 1).ot entitled to be registered" or ., knowingly 
"ana wilfully received the vote of' any person not en· 
titled to vote," in either case they were liable·to the 
penalty; and they conld not be allowed to urge in 
their defense any ignorance that the law made those 
facts criminal. 

:Here is a total absence 01 any pretence of malice. 
The defendants acted honestly and according to their 
best judgment. This is conceded. rfhe most that can he 
said against them is, that .they have erred in judgm8nt. 
They are not lawyers, nor skilled in the law. They had 
presented to them a legal question which, to say the 
least, has puzzled some of the ablest legal minds of the 
nation. rfhe penalty is the same, on which ever side 
they err. If they can be convicted of crime, a test must 
be imposed upon then.}, which no judge in the land 
could stand. 

The defendants should be discharged by this Court. 

Mr. Crowley then rose t.o make his argument, when 
the Court said : 

THE COURT: I don't think it is necessary for you to 
spend thne in argument, Mr. Crowley. I think upon 
the last authority cited by the counsel there is no de
fense in this case. It is entirely clear that where there 
js a distinct judicial act, the party performing the ju
dicial act is not responsible, civilly or criminally, un
less corruption is proven, and in many cases not when 
corruption is proven. But where the act is not judicial 
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in its character--where there is no discretion-- then there 
is no legal protection. That is the law, at! laid down in 
the authority last quoted, and the authority quoted by 
.Judge Selden in his opinion. It is undoubtedly good • 
law. They hold expressly in that ~ase that the inspect-
ors are administrative officers, and not judicial officers. 

N ow, this is the point in the oase, in my view of it: 
If there was any case in which a female was entitled to 
vote, then it would be a subject of examination. If a 
female over the age of 21 was entitled to vote, then it 
would be within the judicial authority of the inspect
ors to exaluine and determine whether in the given case 
the female came within that provision. If a married 
woman was entitled to vote, or if a married woman was 
not entitled to vote, and a single wonlan was entitled to 
vote, I think the inspectors would have a right in a case 
before them, to judge upon the evidence whether the 
person before them was married or single. If they de
cided erroneously, ther judicial character would pro
tect them. But under the law of this state, as it stands, 
under no circumstances is a woman entitled to vote. 
When Miss Anthony, Mrs. Leyden and the other ladies 
came there and presented themselves for 'registry, and 
presented themselves to offer their votes, when it ap
peared that they were women-that they were of the 
female sex-the power and authority of the inspectors 
was at an end. When they act upon a subject upon 
which they ha.ve no discretion, I think there is lIO ju
dicial authority. 'rhere is a large range of discretion 
in regard to the votes offered by the male sex.' If a • 
man off'ers his vote, th'ere is a question whether fie is a 
minor-whether he is 21 years of age. The subject is 
within their jUl'isdiction. If they decide correctly, it 
is well; if they decide erroneonsly, they act judicially, 
nnd are not liable. If the question is whether the per-
son presenting bis vote is a foreigner or naturalized, or 
whet,her he has been a resident of' the state or dist.rict 
for a sufficient length of time, the suhject is all within 
their jurisdiction, and they have a right to decide, and 
are protected if they decide wrong. 
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But npon the view which has been taken of this ques
tion of the right of females to vote, by the United States 
Court at Washington, and by the adjudication which 
was made this morning, upon this subject there is no 
discretion, and therefore I must hold that it affords no 
protection. 

In that view of the· case, is there anything to go to 
the jury~ 

MR. VAN VOORHIS: Yes, your Honor. 

THE COURT: What ~ 

MR. V.AN VOORHIS: rfhe jury must pass upon the 
whole case, and particularly as to whether any ballots 
were received for representative in Congress, or candi
dates for representative in Congress, and whether the 
defendants acted wilfully and maliciously. 

THE COURT: It is too plain to argue that. 

MR. VAN VOORHIS: There is nothing- but circum
stantial evidence. 

THE COURT : Your own witness testified to it. 

MR. VAN VOORHIS: But" knowingly," your Honor, 
implies knowing that it is a vote for representative in 
Congress. 

• THE COURT: That comes witliin the decision of the 
questio~ of law. I don't see that there is anything to 
go to the jury. 

MR. VAN VOORHIS: I cannot take your Honor's view 
of the case, but of course must submit to ,it. We ask 
to go to the jury upon this whole case, and claim that 
in this case, as in all criminal cases, the right of trial 
by jury is nlade inviolate by tne constitution-that the 
Court has no power to take it from the jury. 
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THE COUWl': I ani going to submit it to the jury. 

Gentlemen of tlte J'wry : 

This case is now before you upon the evidence as it 
stands, and I shall leave the case with you to decide-

MIt. V AN VOORHIS: I claim r.he right to address the 
jury. 

THE COURT: I don't think there is anything upon 
which you can legitimately address the jury. 

Gentlemen, the defendants are charged with know
ingly, willfully and wrongfully receiving the votes of 
the ladies whose names are menti~ned, in November 
last, in the City of Rochester. They are charged in 
the sanle indictlnent with willfully and improperly reg
istering those ladies. I decided in the case this morn
ing, which luany of you heard, probably, that under 
the law as it stands the ladies who offered their votes 
had no right to vote whatever. I repeat that decision, 
and I charge you that. they had no right to offer their 
votes. 'l'hey having no right to offer their votes, the 
inspectors of election ought not to receive them. The. 
additional qnestion exists in this case whether the rapt 
that they acted as inspectors will relieve them fronl the 
charge in this case. You have heard the views which 
I have given upon that. l think they are administratiH> 
officers. I charge you that they are administrative and 
ministerial officers in this respect, that they are not ju
dicial officel'~ whose action protects them, and that 
therefore tlH~y are liable in this case. But, instead of 
doing :1:-') I did in the case this morning-directing a 
verdict-I submit tht~ eaSt~ to you with these instruc
tions, and you can decide it here, 01' you may go out. 

~Il!. ·VAX YooltIIIs ; I ask your Ilonor to instruct 
tlle jury tha~ if they find these inspectors acted hon
estly, in accordance with their hest. judgment, they 
should be acq~itted. 

• 

• 

• 
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THE COURT: I have expressly ruled to the contrary 
of that, gentlemen; that that makes no difference . 

}tIR. V AN VOORHIS: And that I in this country-un
der the laws of this country-

THE COURT: Thai is enough-you need not argue it, 
Mr. Van Voorhis. 

MR. V AN VOORHIS: Then I ask your Honor to charge 
the jury that they must find the fact that these inspect
ors received the votes of these persons knowingly, and 
that such votes were votes for some person for luember 
of Congress, there being in the case no evidence that 
any man was' voted for, for member of Congress, and 
there being no evidence except that secret ballots were 
received; that the jury have a right to find for the de
fendants, if they choose. 

THE COURT: I charge the jury that there is sufficient 
evidence to sustain the indictment, upon this point. 

MR. V.AN VOORHIS: I ask your Honor also to charge 
the jury that there is sufficient evidence to sustain a 
verdict of not guilty. 

THE COURT: I cannot charge that. 

MR. V.AN VOORHIS: Then why should it go to the 
jury~ 

THE COURT: As a matter of form. 

MR. VAN VOORHIS: If the jury should find a ver
dict of not guilty, could your Ho~or set it aside ~ 

THE COURT: I will debate that with you when the 
occasion arises. 

Gentlemen, you may deliberate here, or retire, as you 
choose. 

10 
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The jury retired for consultation, and the Court took 
a recess until 7 p, M. 

The Court re-convened at 7 o'clock, when the clerk • 
called the jury, and asked them if they had agreed 
upon their verdict. 

The foreman replied in the negative, whereupon the 
Court said: 

THE COURT: Is th~re anything upon which I can give 
you any ad vice, gentlemen, or any information ~ 

A JUROR : We stand 11 for conviction, and 1 opposed. 

THE COURT: If that gentleman desires to ask any 
qnestions in respect to the questions of law, or the • 
facts in the case, I will give hirll any inforlnation he 
desires. (No response from the jury.) It is quite 
proper, if any gentleman has any doubt about any-
thing, either as to the law or the facts, that he should 
state it, to the Court. Counsel are both present, and I 
can give such information as is correct. 

A JUROR: I don't wish to ask any questions. 

THE COURT: rrhen you may retire a.gain, gentlemen. 
The Court will adjourn untIl to~morrow morning. 

The jury retired, and after an absence of about ten 
luinutes returned into court. 

'rhe clerk called the names of the jury and then said: 

TH'Ji~ CLERK: Gentlemen, have you agreed upon your 
verdict ~ 

THE FOREMAN: We have. 

TUE OLERK: How say you, do you find the prison
ers at the bar guilty of the offense whereof they stand 
indicted, or not guilty ~ 

• 
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'TIlE FOREMAN: Guilty. 

THE CLERK: Hearken to your verdict as it stands 
recorded by the Court. You say you find the prison
,ers at the bar guilty of the offense whereof they stand 
indicted, and so say you all. 

MR. VA~ VOORHIS: I ask that the jury be polled. 

The clerk polled the jury, each juror answering in 
the affirmative to the q nestion, "Is this your verdict ?" 

On the next day, June 19, 1873, the counsel for the 
defendants, Mr. John Van Voorhis, made a'motion to 
the Court, for a new trial in behalf of Beverly W 
Jones, Edwin T. Marsh and William B. IIall. The 
argument was oral and is not given, but the following 
are the grounds of the motion: 

1. The indictment contains no sufficient statement of 
.a,ny crime under the Acts of Congress, upon which it 
is framed. 

2. The Court has no jurisdiction of the subject mat
ter of the offense. 

3. It was an error, for which a new trial should be 
granted, to refuse tbe defendants the fundamental right 
to address the jury, through their counsel. This is a 
right guaranteed hythe United States Constitution. (See 
Article VI. ot tlte amendments to the U. S. Oonstitution . 
1 Graham & Waterman on New Trials,pages 682, 683 
and 681,-.) 

4. 'rhe defendants were substantially deprived of 
the right of jury trial. The instructions of the Court 
to the jury were imperative. They were equivalent 
to a direction to find a verdict of gUilty. It was said by 
the Court in the hearing of the jury, that the case was 
submitted to the jury ~'as a matter of form." The jury 
was not at liberty to exercise its own judgment npon 
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the evidence, and without committing a. gross dis
courtesy to the Court, could render no verdict except 
that of guilty. 

o. Admitting that th~ defendants acted without 
malice, or any corrupt motive, and in accordance with 
their best judgme~ts, and in perfect good faith, it was 
error to charge that that was no defense. 

6. The defendants are admitted to have acted in ac
cordance with their duty as defined by the laws of 
New York (1 R. S., Edmond's Ed., pp. 1:26-1:27, sec· 
tiolls 13, 11", 15, 16, 17, 18 and 19) as construed by the 
Court of Appeals. (People 'Vs. Pease, :27 N. Y. 1,,5.) 

• 

'fhey are administrative officers and bound to regard • 
only the evidence which the Statutp. prescribes. Ttey 
are not clothed with the power, to reject the vote of a 
person who has furnished the evidence, which the law 
requires, of right to vote, on what they or either of 
them might know, as to the truth or falsity of such evi-
dences. They have no dit':3cretion, and Inust perform 
their duty, as it is defined by the laws of New York 
and the decisions of her Courts. 

7. Tbe defendant, 'Villiam B. Hall, has been tried and 
convicted in his absence from the Court.. This is an 
error fatal to the conviction in his case. 

The Court denied the motion. 

The Court then asked the defendants if they had any
thing to say why sentence should not be pronounced, 
in response to which Beverly 'V Jones said: 

" Your honor has pronounced me guilty of crime; 
"the jury had but little to do with it. In the perform
"ance of my duties as an inspector of election, which 
" position I have held for the last four years, I acted COD

"scientiously, faithfully and according to the best of 
"my judgment and ability. I did not believe that I 

• 
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"had aright to reject the ballot of a citizen who of 
"fered to vote, and who took the preliminary and gene
"ral oaths; and answered all questions prescribed by 
"law. The instructions furnished me by the State 
"authorities declared that I had no such right. As far 
" as the registry of the nam~s is concerned, they would 
"never have been placed upon the registry,jf it had 
"not been for Daniel Warner, the Democratic federal 
"Snp~rvisor of elections, appointed by this Court, who 
(, not only advised the registry, but addressed us, saying, 
" 'Young men, do you know the penalty of the la wi f you 
,~ refuse to register these names ~ , And after discharg
" ing my duties faithfully and honestly and to the best 
"of my ability, if it is to vindicate t.he law that I am 
"to be imprisoned,. I willingly submit to the penalty." 

And Edwin T. Marsh said: 

" 10 October last, just previous to the tinle fixed for 
~~ the sitting of the Board of Registrars in the first dis
"trict of the eighth ward of Rochester, a vacancy oc
,~ curred. I was solicited to act, and consenting, was 
"duly appointed by the Common council. 

" I had never given the matter a thought until called 
"to the position, and as a consequence knew nothing 
"of the law. On the morning of the first day of the 
"last session of the Board, Miss Anthony and other 
"women presented themselves and claimed the right 
"to be registered. So far as I knew, the question of 
"woman suffrage had never come up in that shape be
., fore. We were in a position where we could take no 
" middle course. 

"Decide which way we might, we were liable to 
"prosecution. We devoted all the time to acquiring 
"information on the subject, that our duties as Regis
"trars would allow. 

"We were expected, it seems, to make an infallible 
" decision, inside of two days, of a question in regard 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



150 

"to which some of the best minds of the country. are 
'.' divided. The influences by which we were surround~ 
~, ed, were nearly all in unison with the course we took. 
" 1 believed then, and believe now, that we acted law- • 
"fully. 

" I faithfully discharged the duties of my office, ac
" cording to the best of my ability, in strict compliance 
;" with the oath administered to me. I consider the 
" argument of our counsel unanswered and nnanswer.1 
" able." 

" The 1Jerd'ict is not the verdict of the iury. 

,,; I am NOT GUILTY of the cltarge." 

The Court then s~ntenced the defendants to pay a • 
fine of $25 each, and the costs of the prose~ution. 

• 
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APPENDIX . 
...... 

ADDRESS OF 

SUSAN B. ANTHONY, 
Delivered in twenty-nine of the Post Office Districts 

of Monroe, and twenty-one of Ontario, in her 
canvass of those Counties, prior to her triftl In 
June, 187:3. 

Friends and Fellow-citizens: I stand before you to-night, 
under indictment for the alleged crime of having voted at the 
last Presidential election, without having a lawful right to vote . 
It shall be my work this evening to prove to you that in 
thus voting, I not only committed no crime, but, instead, 
simply exercised my citizen's ri.qht, guaranteed to me and all 
United States citizens by the National Constitution, beyond 
the power of any State to deny. 

Our democratic-republican government is based on the idea of 
the natural right of every individual member thereof to a voice 
and a vote in making and executing the laws. \Ve assert the 
province of government to be to secure the people in the en
joyment of their unalienable rights. We throw to the winds 
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the old dogma that goverltments can give rights. Before gov
el'uments were organized, no one denies that each individual 
poi;sessed the right to protect his own life, lib~rty and prop
erty. And when 100 or 1,000,000 people enter into a free gov
ernment, they do not barter away their natural rights; they 
simply pledge themselves to protect each other in the enjoy
ment of them, through prescribed judicial and legislative tribu
nals. They agree to abandon the methods of bru te force in 
the adjustment of their differences, and adopt those of civili
zation. 

Nor can you find a 'word in any of the grand documents 
left us by the fathers that assumes for government the power 
to create or to confer rights. The Declaration of Independ
ence, the United States Constitution, the constitutions of the 
several states and the organic laws of the territories, all alike 
propose to protect the people in the exercise of their God
gIven rights. Not one of them pretends to bestow rights. 

" All men are created equal, and endowed by their Creator 
with certain unalienable rights. Among these are lite, lib
erty and the pursuit of happiness. That to secure these, gov
ernments are instituted among men, deriving their just powers 
from the consent of the governed." 

Here is no shadow of government authority over rights, nor 
exclusion of any class from their full and equal enjoyment. 
Here is pronounced the right of all men, and" consequently," 
as the Quaker preacher saId, "of all women," to a voice in the 
government. And here, in this very first paragraph of the 
declaration, is the assertIon of the natural right of all to the 
ballot; for, how can" the consent of the governed" be given, 
if the righ t to vote be denied. Again: 

"That whenever any form of government becomes destruc
th-e of these ends, it is the right of tbe people to alter or abol
ish it, and to institute a new government, laying its founda
tions on such principles, and organizing its powers in such 
forms as to them shall seem most likely to effect their safety 
and happiness." 

Surely, the right of the whole people to vote is h6l'e clearly 
implied. For however destructiye to their happiness this gov-

• 

• 
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ernment might become, a disfranchised class could. neither al
ter nor abolish it, nor institute a new one, except by the old 
brute force method of insurrection and rebellion. One-half 
of the people of this nation to-day are utt(>rlypowerless to blot 
from the statute books an unjust law, or to write there a new and 
a just one. The women, dissatisfied as they are with this form 
of government, that enforces taxation without representa
tion,-that compels them to obey laws to which they have 
never given their consent,-that imprisons and hangs them 
without a trial by a jury of their peers, that robs them, in mar
riage, of the custody of their own persons, wages and chil
dren,-are this half of the people left wholly at the mercy of' 
the other half, in direct violation of the spirit and letter of the 
declarations of the framers of this government, everyone of 
which was based on the immutable principle of equal rights to 
all. By thos~ declarations, kings, priests, popes, aristocrats, 
were all alike dethroned, and placed on a common level, polit
ically, with the lowliest born subject or serf. By them, too, 
men, as such, were deprived of their divine right to rule, and 
placed on a political level with women. By the pI'3ctice of 
those declarations all class and caste distinctIon will be abol
ished; and slave, serf, plebeian, wife, woman, all alike, bound 
from their subject position to the proud platform of equality. 

The preamble of the federal constitution says: 

" We, the people of the United States, in order to form a 
more perfect union, establish justice, insure dome.ytic tran
quility, provide for the common defence, promote the general 
welfare and secure the blessings of liberty to ourselves and our 
posterity, do ordain and establish this constitution for the 
United States of America." 

It was we, the people, not we, the white male citizens, nor 
yet we, the male citizens; but we, the whole people,who formed 
this Union. And we formed it, not to give the bles.ings of lib
erty, but to secure them; not to the half 01 ours~1ves and the 
half of our posterity, but to the whole people-women as well 
as men. And it ia downright mockery to talk to women of 
their ~njoyment of the biessings of liberty while they are de
nied the use of the only means of securing them provided by 
this democratic-republican. governmen t-the ballot. 
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The early journals of Congress show that when the com
mittee reported to that body the original articles of con
fe<!eration, the very first article which became the subject of 
·discussion was that respecting equality of suffrage. Article 
4th said: 

"The better to secure and perpetuate mutual friendship and 
int~rcourse between the people of the different States of this 
Unioll, the free inhabitants of each of the States, (paupers, 
vagabonds and fugitives from justice excepted,) shall be en
titled to all the privileges and immunities of the·free citizens 
of the several States." 

Thus, at the very beginning, did the fathers see the neces
sity of the universal application of the great principle of 
equal rights to all-in order to produce the desired result~a 
harmonious union and a homogeneou! people. 

Luther Martin, attorney-general of Maryland, in his report 
to the Legislature of that State of the convention that framed 
the United States Oonstitution, said: 

"Those who advocated ·;-he equality of suffl'age took the mat
ter up on the origiaal principles of government: that the reason 
why each individual man in forming a State government should 
haTe an equal vote, is because each individual, before he enters 
into government, is equally free and equally independent." 

J ames Madison said; 

"Under every view of the subject, it seems indispensable that 
the mass of the citizens should not be without a voice in 
making the laws which they are to obey, and in choosing the 
magistrates who are to administer them." Also," Let it be 
remcm be red, finally, that it has ever been the pride ahd the 
boast of America that the rights for which she contended 
were the rights of human nature." 

And these assertions of the framers of the United States 
Constitution of the equal and natur~l rights of all the people 
to a voice in the government, have been affirmed and reaffirmed 
by the leading statesmen of the nation, throughout the entire 
history of our government. 

• 
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Thaddeus Stevens, of Pennsylvania, said in 1866: 

" I have made up my mind that the elective franchise is one 
of the inalienable rights meant to be secured by the declara
tion of independence." 

B. Gratz Brown, of Missoul'i, in the three days'discussion 
in the United States Senate in 1866, on Senator Cowan's mo
tioll to strike·" male" fro m the District of Columbia suffrage 
bill, said: 

"Mr. President, I say here on the floor of the American 
Senate, I stand for universal suffrage; and as a matter of 
fundamental principle, do not recognize the right of society 
to limit it on any ground of race or sex. I will go farther and 
say, that I recognize the right of franchise as being intrin
sically a natural right. I do not believe that society is au-. 
thorized to impose any limitations upon it that do not spring 
out of the necessities of the social state itself. Sir, I have 
been shocked, in the course of this debate, to hear Senators 
declare this right only a conventional and political arrange
ment, a privilege yielded to you and me and others; not aright 
in any sense, only a concession! Mr. :president, I do not hold 
my liberties by any such tenure. On the contrary, I believe 
that whenever you establish that doctrine, whenever you crys
talize that idea in the public mind of this~country, you ring 
the death-knell' of American liberties." 

Charles Sumner, in his brave protests against the fourteenth 
and fifteenth amendments, insisted that, so soon as by the 
thirteenth amendment the slaves became free men, the original 
powers of the United States Constitution guaranteed to them 
equal rights-the right to vote and to be voted for. In closing 
one of his great speeches he said; 

"I do not hesitate to say that when the slaves of our coun
try became 'citizens' they took their place in the body po
litic as a component part of the 'people,' entitled to equal 
rights, and under the protection of these two guardian prin
ciples: ~'irst-That all just governments stand on the consent 
of the governed; and second, that taxation without represen
tation is tyranny; and these rights it 1.s the duty of Congress 
to guarantee as essential to the idea of a Republic." 
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The preamble of the Constitution of the State of New York 
declares the same pnrpose. It says: 

"We, the peopJe of the State of New York, grateful to 
A.lmighty God for our freedom, in order to secure its blessings. 
do establish this Constitution." 

Here is not the slightest intimation, either of receiving free
dom from the United States Constitution, or of the State con
ferring the blessings of liberty upon the people; and the same 
is true of everyone of the thirty-six State Constitutions. 
Each and all, alike declare rights God-given, and that to secure 
the people in the enjoym6n t of their inalienable righ ts, is their 
one and only object in ordaining and establishing government. 
And all of the State Constitutions are equally emphatic in their 
recognition of the ballot as the means of securing the peol'Ie 
,in the enjoyment of these rights. 

Article 1 of the New York State Constitution says: 

" No member of this State shall be disfranchised or deprived 
of the rights or privileges sequred to any citizen thereof, un
less by the law of the land, or the judgmcntof his peers." 

And so carefully guarded is the citizen's righ t to vote, that 
the Constitution makes special mention of all who may beex
cluded. It says: 

"Laws may be passed excluding from the right of suffrage 
all persons who have been or may be convicted of bribery, 
larceny or any infamous crime." 

In naming the various employments that shall not affect the 
residence of voters-the 3d section of article 2d says " that 
being kept at any alms house, or other asylum, at public ex
pense, nor being confined at any public prison, shall deprive 
a person of his residence," and hence his vote. Thus is the right 
of voting most sacredly hedged about. 'fhe only seeming per
mission in the New York State Constitution for the disfran
chisement of women is in section 1st of article 2d, which 
says: 

"Every male citizen of the age of twenty-one years, &c., shall 
be entitled to vote." 

.' 

• 
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But I submit that in view of the explicit assertions of the 
equal- right of the whole people, both in the pre am bIe 
and previous article cf the constitution, this omission of the 
adjective" female" in the second, should not be construed into 
a denial; but, instel),d, counted as of no effect. Mark the direct 
prohibition: "No member of this State shall be disfranchised, 
unless by the' law of the land,' or the judgment of his peers." 
"The law of the land," is the United States Oonstitution: 
and there is no provision in that document that can be 
fairly construed into a permission to the States to deprive 
any class of their citizens of their right to vote. Hence New 
York can get no power from that source to disfranchise one 
entire half of her members. Nor has" the judgment ofthell' 
peers" been prono,unced against women exercising their right 
to vote; no disfranchised person is allowed· to be judge or 
juror--and none but disfranchised persons can be women's 
peers; nor has the legislature passed laws excluding them 
on account of idiocy or lunacy; nor yet the courts convicted 
them of bribery, larceny, or any infamous crime. Olearly, 
then, there is no constitutional gr(hmd tfor the exclusion of 
women from the ballot-box in the State of New York, No 
barriers whatever stand to-day between women and the exer
cise of their right to vote save those of precedent and prejudice. 

The clauses of the United States Oonstitution, cited by our 
opponents as giving power to the States to disfranchise any 
classes of citizens they shall. please, are contained in sections 
2d and 4th of article 1st. The second says: 

., The House of Representatives shall be composed of mem
bers chosen (·very second year by the people of the several 
States; and the electors in each State shall have the qualifica
tions requisite for electors of the most numerous branch of 
the State Leigslature." 

This cannot be construed into a concession to the States of 
the power to destroy the right to become an elector, hut simply 
to prescribe what shall be the qualifications, such as compet
ency of intellect, maturity of age, length of residence, that shall 
be decmed necessary to enable them to make an intelligent 

. choice of candidates. If, as our opponents d.ssert, the last 
claallse of this section makes it the duty of the United States 
to protect citizens in the several States against higher or dif-
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ferent qualifications for electors for representatives in Congress, 
than for members of Assembly, then must the first clause 
make it equally imperative for th~ national government to in
terfere with the States, and forbid them from arbitrarily cut
ting off the right of one-half of the people to become electors 
altogether. Section 4th says: 

~"fbe times, places and manner of holding elections for 
Senators and Representatives shall be prescribed in each State 
by the Legislature thereof; but Congress may at any time, by 
law, make or alter such regulations, except as to the places of 
choosing Senators." 

Here is conceded the power only to prescribe times, places 
and manner of holding the elections; and even with these 
Congress may interfere, with all excepting the mere place of 
choosing Senators. Thus you see, there is not the slightest 
pel·mission in either section for the States to discriminate 
against the right of any class of citizens to vote. Sllrely, to 
regulate cannot be-to annihilate! nor to qualify to wholly de
prive. And to this principle every true Democrat and Repub
lican said amen, when applied to black men by Senator Sum
ner in his great speeches for EQUAL RIGHTS TO ALL from 1665 
to 1869; and when, in 1871, [asked that Senator to declare the 
power of the United States Constitution to protect women in 
tllei1' right to vote-as he had done for black men-he handed 
me a copy of all his speeches during that reconstrnction period, 
and said: 

":Miss Anthony, put' sex' where I have 'race' or ' color,' 
and yon have here the best and strong~st argument I can 
make for woma.n. There is not a doubt but women have the 
constitutional right to vote, and I will never vote for a sixteenth 
amendment to guarantee it to them. I voted for both the four
teenth Hind fifteenth under protest; would never have done it but 
for the .pressillg emergency of that hour; would have insisted 
that the power of the original Constitution to protect all citizens 
in the equal enjoyment of their'rights should have been vin
dicated through the courts. But the newly made freedmen had 
neither the intelligence, wealth nor time to wait that slow 
process. Women possess all these in an eminent degree, and 
I insist that they shall appeal to the courts, and through them 
estnblish the powers of onr American magna cllarta, to protect 

• 
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every citizen of the Republic. But, friends, when in accord;
ance with Senator Sumner's counsel, I went to the ballot-box, 
last November, and exercised my citizen's right to vote, the 
courts did not wait for me to appeal to them-they appeale~ 
to me, aud indicted me on the charge of having voted illegally. 

Senator Sumner, putting sex where he did color, said: 

"Q,ualifications cannot be in their· nature permanent or 
insurmountable. Sex cannot be a qualification any more than 
sizE', race, color, or previous condition of servitude. A perma_ 
nent or insurmountable qualification is equivalent to a de
privation of the suffrage. In other words, it is the tyranny of 
taxation without representation, against which our revolu
tionary mothers; as well as fathers, rebelled." 

For any State to make sex a qualification that must ever 
result -in the disfranchisement of one entire half of the 
people, is to pass a bill of attainder, or an ex pos(fae.to law, and 
is therefore a violation of the supreme law of the land. By 
it, the blessings of liberty are forever withheld from women 
and their female posterity. '1'0 them, this government has 
no just powers derived from the consent of the governed. 
To them this government is not a democracy. It is not a 
republic. It is an odious aristocracy; a hateful obligarchyof 
sex. 'rhe most hateful aristocracy ever established on the 
face of the globe. An obligarchy of wealth, where the rich 
govern the poor; an obligarchy of learning, where the edu
cated govern the ignorant; or even an obligarchy of race, 
where the' Saxon rules the African, might be endured; but 
this obligarchy, of sex, whieh, makes father, brothers, hus-
band, sons, the obligarchs over the mother and sisters, the 
wife and daughters of every household; which ordains all 
men sovereigns, all women subjects, carries dissension, dis
cord and rebellion into every home of the nation. And this 
most odious aristocracy exists, too, in the face of Section 4, 
of Article 4, which says: 

"The United States shall guarantee to every State in the 
Union a republican form of government." 

What, I ask you, is the distinctive difference between the 
inhabitants of a monarchical and those of a republican form 
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of government, save that in the monal'chical the people are 
subjects, helpless, powerless, bound to obey laws made by 
superiors-while in the republican, the people are citizens, 
individual sovereigns, all clothed with equal power, to make 
and unmake both their laws and law makers, and the moment 
you deprive a person of his right to a'Voice ill the govern
ment, you degrade him from the status of a citizen of the 
repu blic, to that of a subject, and it matters very little to 
him whether his monarch be an individual tyrant, as is the 
Czar of Russia, or a 15,000,000 headed monseer, as here in the 
United States; he is a powerless subject, serf or slave; not a 
free and independent citIzen in any Sbllse, 

But, it is urged, the use of the magcuhne pronouns he, his 
and him, in all the constitutions and laws, is proof that only 
men were meant to be included in their provision.s, If you 
insist on this version of the letter of the law, we sha]l insist 
that you be consistent, and accept the other horn of the 
dilemna, which would compel you to exempt women from 
taxation for the support of the gqvernment, and from pen
alties for the violation of laws, 

A year and a half ago I was at Walla Walla, Washington 
Territory. I saw there a theatrical company, called the 
" Pixley Sisters," playing before crowded houses, every night 
of the whole week of the territorial fair, The eldest of those 
three fatherless girls was scarce eighteen. Yet every night 
a United States officer stretched out his long fingers, and 
clutched six dollars of the proc€:eds of the exhibitions of those 
orphan girls, who, but a few years before, were half starvelings 
in the streets of Olympia, the capital of that far-off north
west territory. So the poor widow, who keeps a boarding 
house, manufactures shirts, or sells apples and peanuts on the 
street corners of Ollr cities, is compelled to pay taxes from her 
scanty pittance. I would that the women of this republic, at 
once, resolve, never again to sl1bn,it to taxation, until their 
right to vote be recognized_ 

Miss Sa1'ah E. Wall, of 'Vorcester, Mass., twenty years ago, 
took this position-. For severn'! years, the officers of' the law 
distrained her property, and sold it to meet the necessary 
amonnt; still she persisted, and ~vould not yield an iota, 

• 
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though every foot of hel: lands should be struck off under the 
hammer. And now, for several years, the assessor has left 

. her name off the tax list, . and the collector passed her by 
without a call . 

Mrs. J. S. Weeden, of Viroqua, Wis., for the past six 
years, has retused to pay her taxes, thongh the annual assess
ment is $75. 

Mrs. E~len Van Valkenburg, of Santa Cruz, Cal., who sued 
the County Olerk for refusing to registcr her name, de
clares she will never pa:T another dollar of tax until allowed 
to vote; and all over the country, women property holders are 
waking up to the injustice of taxation without .representa
tion, and ere long will refuse, en masse, to submit to the 
imposition . 

There is no she, or her, or hers, in the tax law~. 

The statute of New York reads: 

" Every person shall be assessed. in the town or ward where 
he resides when the assessment is made, for the lands owned 
by him, &c." "Every collector shall call at least once on the 
person taxed, or at his usual place of residence, and shall de
mand payment of the taxes charged on hi-ln. If anyone shall 
refues to pay the tax imposed on him, the collector shall levy 
the same by distress and sale of his property." 

The same is true of all the criminal laws: 

"No person shall be compelled to be a witness against 
himself, &c." 

The same with the law of May 31st, 1870, the 19th section 
of which I am charged with having violated; not only are all 
the pronouns in it masculine, but everybody knows that that 
partICular section was intenaed expressly to hinder the rebels 
from voting. It reads" If any person shall knowingly vote 
without his having a lawful right," &c. Precisely so with all 
the papers served on me-the U. S. Marshal's warrant, the 
~ail-bond, the petition for habeas corpus, the bill of indict
ment-not one of them had a feminine pronoun printed in it; 
but, to make them applicable to me, the Clerk of the Court 
made a little carat at the left of "he" and placed an "s" over 

11 
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it, thus making she out of he. Then the letters "i s" were 
scratched out, the little carat under and" e r" over, to make 
her out of ltis, and I insist if government officials may thus 
manipulate the pronouns to tax, fine, imprison and hang 
women, women may take the same liberty with them to 
secure to themselves tll'"ir right to a voice in the government. 

So long as any classes of men were denied their right to 
vote, the g(wernment made a show of consistency, by exempt
ing them from taxation. When a property qualification of 
$250 was required of black men in New York, they were not 
compelled to pay taxes, ~o long 80S they were content to report 
themselves worth less than that sum; but the moment 
tbe black man died, and his property fell to his widow or 
daughter, the black woman's name would be put on the 
assessor's list, and she be compelled to pay taxes on the same 
property exempted to her husband. The same is true of 
ministers in New York. So long as the minister lives, he ie 
exempted from taxation on $1,500 of property, but the mo
ment the breath goes out of his body, his widow's name will 
go down on the assessor's list, and she will have to pay taxes 
on the *1,500. So much for the special legislation in favor of 
women. 

In all the penalties and burdens.of the government, {except 
the military,} women are reckoned as citizens, equally with 
men. Also, in all the privileges and immunities, save those 
of the jury box and ,ballot box, the two fundamental privi': 
leges on which rest all the others. The United States gov
ernment not only taxes, fines, imprisons and hangs women, 
but it allows them to pre-empt lands, register ships, and take 

• 

• 

out passport and naturalization papers. Not only does the • 
law permit single women and widows to the right of natural-
ization, but Section 2 says: "A married woman may be 
naturalized without the concurrence of her husband." (I 
wonder the fathflrs were not afraid of creating discord in 
the families of foreigners); and again: "When an alien, 
having complied with the law, and declared his intention to 
become a citizen, dies before he is actually naturalized, his 
widow and children shall be considered citizens, entitled to 
all rights and privileges as such, on taking the required 
oath." If a foreign born woman by becoming a naturalized 
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citizen, is entitled to all the rights and privileges of citizen
ship, is not a native born woman, by her national citizen
ship, possessed of equal rights and privileges? 

The question of the masculine pronouns, yes and nouns, 
too, has -been settled by the United States Supreme Court, in 
the Case of· Silver versus Ladd, December, 1868, in a decision 
as to whether a woman was entitled tq lands, under the 
Oregon donation law of 1850. Elizabeth Cruthers, a widow, 
settled upon a claim, and received patents. She dietl, and her 
son was heir. He died. Then Mess\s. Ladd & Nott took pos
session, under the general pre-emption law, December, 1861. 
The administrator, E. P. Silver, applied for a writ of eject
ment 9Jt the land office in Oregon City. Both the Register and 
Receiver decided that an unmarried woman could not hold land 
under that law. The Commissioner of the General Land Office, 
at Washington, and the Secretary of the Interior, also gave 
adverse opinions. Here patents were issued to Ladd & Nott, 
and duly recorded. Then a suit was brought to set aside 
Ladd's patent, and it was carried through all the State Courts 
and the Supreme Court of Oregon, each, in turn, giving 
adverse decisions. At last, in the United States Supreme 
Court, Associate Justice Miller reversed the decisions of all 
the lower tribunals, and ordered the land back to the heirs of 
Mrs. Cruthers. The Court said: 

"In constr,uing a benevolent statute of the government, 
made for the benefit of its own citizens, inviting and encour
aging them to s~ttle on its distant public lands, the words 
'single man,' and' unmarried man' may, especially if aided 
by the context and other parts of the statute, be taken in a 
generic sense. Held, accordingly, that the Fourth Section of 
the Act of Congress, of September 27th, 1850, granting by 
way of donation, lands in Oregon r.eerritory, to every white 
settler or occupant, American half-breed Indians included, 
embraced within the term single man an unmarried woman." 

And the attorney, who carried this question to its final 
success, is now the United States senator elect from Oregon, 
Hon. J. H. Mitchell, in whom the cause of equal rights to 
women has an added power on the floor of the United States 
Senate. 
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Though the words persons, people, inhabitants, electors, 
citizens, are all used indiscriminately in the national and state 
constitutions, there was always a conflict of opinion, prior to 
the war, as to whether they were synonymous terms, as for 
instance: 

,r No person shall be a representative who shall not have 
been seven years a citizen, and who shall not, when elected, 
be an inltabitant of that state in which he is chosen. No 
person shall be a senator who shall not have been a citizen of 
the United States, and an inlt.aoitant of that state in which 
he is chosen." 

But, whatever room there was for a doubt, under the old 
regime, the adoption of the fourteenth amendment settled 
that question forever, in its first sentence: "All persons born 
or naturalized in the United States and subject to the juris
diction thereof, are citizens of the United States and of the 
state wherein they reside." 

And the second settles the equal status of all persons
all citizens: 

"No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens; nor shall 
any state deprive any person of life, liberty or property, with.
out due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws." 

The only question left to be settled, now, is: Are women 
persons? And I hardly believe any of our opponents will 
have the hardihood to say they are not. Being persons, then, 
women are citizens, and no state has a right to make any new 
la.w, or to enforce any old law, that shall abridge their privi
leges or immunities. Hence, every ~iscrimination against 
women in the constitutions and laws of the several states, is 
to-day null and void, precisely as is everyone against negroe!;. 

Is the right to vote one of the privileges or immunities of 
citizens? I think the disfranchised ex-rebels, and the ex-state 
prisoners will all agree with me, that it is not only one of them, 
but the one without which all the others are nothing. Seek 
first the kingdom of the ballot, and all things else shall be 
given thee, is the political injunction. 

• 
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Webster, Worcester and Bouvier all define citizen to be a 
person, in the United States, entitled to vote an~ hold office. 

£.ri6r to the adoption of the thirteenth amendment, by 
which slavery was forever abolished,and black men trans
formed from property to persons, the judicial opinions of 
the country had always been in harmony with these defini
'tions. To be a person was to be a citizen, and to be a citizen 
was to be a voter. 

Associate J ustice Washington, in defining the privileges, 
and immunities of the citizen, more than fifty years ago, 
said: "they included all such privileges as were fundamental 
in their nature. And among them is the right to exercise the 
elective franchise, and to hold office." 

Even the" Dred Scott" decision, pronounced by the aboli
tionists and republicans infamous, because it virtually declared 
" black men had no rights white men were bound to respect," 
gave this true and logical conclusion, that to be one of the 
people was to be a citizen and a voter. 

Chief Judge Daniels said: 

" There is not,. it is believed, to be found in the theories of 
writers on government, or in any actual experiment hereto
fore tried, an exposition of the term citizen, which has not 
been considered as conferring the actual possession and en
joyment of the perfect Tight of acquisition and enjoyment of 
an entire equality of privileges, civil and political." 

Associat~ Justice Tan~y said: 

"The words 'people of the United States,' and 'citizens,' 
are synonymous terms, and mean the same thing. They both 
describe the political body, who, according to our republican 
institutions, form the sovereignty, and who bold the power and 
conduct the government., through their representatives. They 
are what we familiarly call the sovereign people, and every 
citizen is one of this people, and a constituent member of this 
sovereign ty." 

Thus does Judge Taney's decision, which was such a 
terrible ban to the black man, while he was a slave, now, that 

• 
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he is a person, no 'longer property, pro:g.ounce him a citizen, 
possessed of an entire equality of privileges, civil and polit
ical. And not only the black man, but the black woman, and 
all, women as well. ' 

And it was not until after the abolition of slavery, by which 
the negroes became fre~ men, hence citizens, that the United 
States Attorney, General Bates, rendered a contrary opinion. 
He said: 

"The constitution uses the word' citizen' only to express 
the political quality, (not equality mark,) of the individual 
in his relation to the nation; to declare that he is a member 
of the body politic, and bound to it by the reciprocal obliga
tions of allegiance on the one sIde, and protection on the 
other. The pllrase, 'a citizen of the United States,' without 
addition or qualification, means neither more nor less than a 
member of the nation." 

Then, to be a citizen of this republic, is no more than to 
be a au bject of an empire. You and I, and all true and 
patriotic citizens must reppdiate this base conclusion. We 
all know that American citizenship, without addition or 
qualification, means the possession of equal rights, civil and 
political. We all know that the cf;)wning glory of every 
citizen of the united States is, that he can either giye or 
withhold his vote from every law and every legislator under 
the government. 

Did" I am l\ Roman citizen," mean nothing more than that 
I am a "member" of the body politic of the republic of 
Rome, bound to it by the reciprocal obligations of allegiance 
on the one side, and protection on the other? Ridiculously 
absurd question, you say. When you, young man,shall travel 
abroad, among th~ monarchies of the old world, and there 
proudly boast yourself an "American citizen," will you 
thereby declare yourself neither more nor less than a "mem
ber" of the American natioI! ? 

And this opinion of Attorney General Bates, that a black 
citizen was not a voter, made merely to suit the political 
exigency of the r(>pubJican party, in that transition hour 
between emancipation and enfranchisement, was no less in
famous, in spirit or purpose, than was the decision of Judge 
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Ta.ney., that a. black m'ln was not one of the people, rendered 
in th€ interest and at the behest of the old democratic party, 
in its darkest hour of subjection to the slave power. Never
theless, all of the adverse arguments, adverse congressional 
reports and judicial opinions, thus far, have been based on 
this purely partisan, time-serving opinion of Gene:al Bates, 
that the normal condition of the citizen of the United States 
is that of disfranchisement. That only such classes of citizens 
as ha.ve had special legIslative guarantee 4ave a legal right to 
vote. 

And if this decision of Attorney General Bates was infa
mous, as against black men, but yesterday plantation slaves, 
what shall we pronounce upon Judge Bingham, in the bouse 
of Representatives, and Carpenter,in the Senate of the 
United States, for citing it aganist the women of the entire 
nation, vast numbers of whom are the peers of those honor
able gentlemen, themselves, in morals 11 intellect, culture, 
wealth, family-paying taxes on large estates, and contributing 
equally with them and their sex, in every direction, to the 
growth, prosperity and well-being of the republic? And 
what shall be said of the judicial opinions of Judges Carter, 
Jameson, McKay and Sharswood, aU based upon this aristo
cratic, monarchial idea, of the right of one class to govern 
another? 

I am prQud to mention the nR-mes of the two United States 
Judges who have given opmions honorable to our republican 
idea, a.nd honorable to themsel ve.s-J udge Howe, of Wyoming 
Territory, and'Judge Underwood, of Virginia. • 

The former gave it as his opinion a year ago, when the 
Legislature seemed likely to revoke the law enfranchising 
the women of that terl"itory, that, In case they succeeded, tbe 
women would still possess the right to vote under the four
teenth amendment. 

Judge Underwood, of Virginia, in noticing the recent de
cision of Judge Carter, of the Supreme Court of the District 
of Columbia, denying to women the right to vote, uuder the 
fourteenth and fifteenth amendment, says; 

"If tbe people of the United States, by amendment of their 
constitution, could expunge, without any explanatory or 
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assistiug legislation, an adjective of five letters from all state 
and local constitutions, and thereby raise millions of our 
most ignorant tellow-citizens to all of the rights and privileges 
of electors, why should not the same people,. by the same 
amendment, expunge an adjective of fOUl' letters from the 
same state and local constitutions, and thereby raise other 
millions of more educated and better informed citizens to 
equal rights and privileges, wIthout ~xplanatory or assisting 
legislation? " 

If the fourteenth amendment does not secnre to an citizens 
the right to vote, for what pUl'pose was that grand old charter
of the fathers lumbered with its unwieldy proportions? The 
repu blican party, and Judges Howard and Bingham, who 
drafted the document, pretended it was to do sometlling for 
black men; and if that something was not to secnre them in 
their right to vote and hold office, what could it have been? 
For, by the thirteenth amendment, black men had become 
people, and hence were entitled to all the privileges and im
munities of the government, precisely as were the women of 
the oountry, and foreign men not 'naturalized. According 
to Associate Justice Washington, they already had the 

"Protection of the government, the enjoyment of life and 
liberty, with the right to acquire, and possess property of 
every kind, and to pursue and obtain happiness and safety~ 

subject to sllch restraints as the government may justly pre
scribe for the general welfare of the whole; the right of a. 
citizen of one state to pass through or to reside in auy other 
state for the purpose of trade, agriculture, pl'Oi'essional pur
suit, or otherwise; to olaim the benefit of the writ of habeas 
corpns, to institute and maintain actions o,f any kind in the 
courts of the state; to take, hold, and dispose of property, 
ei ther real or perSonal, and an exemption from higher taxes 
or impositions than are paid by the other citizens of the state." 

Thus, YOll soo, those newly freed men were lD posses
sion of every possible right, privilege and immunity of 
the government, ex~pt that of snffl'age, and hence, needed 
no constitntional amendment for any other purpose. What 
right, I ask you, hus the Irishman the day after be receives 
his naturalization papers that he did not possess the day 
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before, save the right to vote and hold office? And the 
Chinamen, now crowding our Pacific coast, are in precisely 
the, same position. What privilege or immunity has Cali
forni~ or Oregon the constitutional right to deny them, save 
that of the ballot? Clearly, then, if the fourteenth amend
ment was not to secure to black men their right to vote, 
it did nothing for them, sincc they possessed eyerything else 
before. But, if it was meant to be a prohibition of the 
states, to deny or abridge their right to vote-which I fully 
believe-then it did the same for all persons, white women 
included, born or naturalized in the United States; for the 
amendment does not say all male persons of African descent, 
but all persons are citizens. 

ThE' second sectIOn is simply a threat to punish the states, 
by reducing their representation on the floor of Congress, 
should they disfranchise any of their male citizens, on account 
of color, and does not allow of the inference that the states 
may disfranchise from any, or all other causes; nor ip. any 
wise weaken or invalidate'the universal.guarantee of the first 
section. What rule of law or logic would allow the conclu
sion, that the prohibition 9f a crime to one person, on severe 
pains and penalties, was a sanction of that crime to any and 
all other persons save that one? 

But, however much the doctors of the law may disagree, as 
to whether people and citizens, in the original constitution, 
were one and the same, or whether the privileges and immu
nities in the fourteenth amendment include the right of 
suffrage, the question of the citizen's right to vote is settled 
forever by the fifteenth amendment. " The citiz~n's right to 
vote shall not be denied by the United States, nor any state 
thereof; on account of race, color, or previous condition of 
servitude." How can the state deny or abridge the right of 
the citizen, if the ~itizen does not possess it? There is no 
escape from the conclusion, that to vote is the citizen's right, 
and the specifications Df racE', color, or previous condition of 
servitude can, in no way, impair the force of the emphatic 
assertion, that the citizen's right to vote shall not be . denied 
or abridged. 

The political strategy of the second section of the four· 
teenth amendment, failing to coerce the rebel states into 
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enfranchising their negroes, and the necessities of the repub
lican party demanding their votes throughout the South, to 
ensure the re-election of Grant in 1872, that party was com-
pelled to place this positive prohibition of the fifteenth • 
amendment upon the United States and all the states thereof. 

If we once establish th~ "false principle, that United States 
citizenship does not carry with it the right to vote in every 
state in this Union, there is no end to the petty freaks and 
cunning devices, that will be resorted to, to exclude one and 
another class of citizens from the right of suffragc. 

It will not always be men combining to disfrailChise all 
women; native born men combining to abridge the rights of 
all naturalized citizens, as in Rhode Island. It will not always 
be the rich and educated who may combine to cut off the 
poor and ignorant; but we may live to see the poor, hard
working, uncultivated day laborers, foreign-.and native born, 
learning the po;wer of the ballot and their vast majority of 
numbers, combine and amend state constitutions so as to 
disfranchise the Vanderbilts and A. T. Stewarts, the Conklings 
and Fentons. It is a poor rule that won't work more ways 
than one. Establish this precedent, admit the right to deny 
suffrage to the states, and there is no power to foresee the 
confusion, discord and disruption that may await us. There 
is, and can be, but one safe principle of government-equal 
rights to all. And any and every discrimination against any 
class, whether on account of color, race, nativity, sex, prop
erty, culture, can but imbitter and disaffect that class, and 
thereby endanger the safety of the whole people. 

Clearly, then, the national government must not only define 
the rights of citizens, but it must stretch out its powerful 
hand and protect them in every state ill this Union. 

But if you will insist that the fifteenth amendment's em
phatic interdiction against robbing United States citizens of 
their right to vote, "on account of race, color, or previous 
condition of servitude," is a recognition of the right, either 
of the United States, or any state, to rob citizens of that 
right, for any or all other reasons, I will prove to you that the 
class of citizens for whioh I now plead, and to which I belong, 
may be, and are, by all the principles of our government, and 
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many of the laws of the states, included under the term 
"previous condition of servitude." 

First.-The married women a~d their legal status. What 
is servitude? "The condition of a slave." What is a slave? 
"A person who is robbed of the proceeds of his labor; a per
son who is subject to the will of another." 

By the law of Georgia, South Oarolina, and all the states 
of the South, the negro had no right to the custody and con
trol of his 11erson. He belonged to his master. If he was 
disobedient, the master had the right to use correction. If 
the negro didn't like the correction, and attempted to run 
away, the master had a right to use coercion to bring him 
back . 

By the law of every state in this Union to-day, North as 
well as South, the married woman has no right to the custody 
and control of her person. The wife belongs to her husband; 
and if she refuses obedience to his will, he may use moderate 
correction, and if she doesn't like his moderate correction, and 
attempts to leave his" bed and board," the husband may mle 
moderate coercion to bring her back. The little word "mod
erate," you l see, is the saving clause for the wife, and would 
doubtless be overstepped should her offended husband admin
ister his correction with the" cat-o'-nine-tails," or accomplish 
his coercion with blood-hounds. 

Again, the slave had no right to the earnings of his hands, 
they belonglld to his master; no right to the custody of his 
children, they belonged to his master; no right to sue or be 
sued, or testify in the courts. If he committed. a Qrime, it 
was the master who must sue or be sued. 

In many of the states there has been special legislation, 
giving to married women the right to property inherited, or 
received by bequest, or earned by the pursuit of any avocatIon 
outside of the home; also, giving her the right to sue and be 
sued in matters pertaining to such separate property; but not 
a single state of this Union has ever secured the wife in the 
enjoyment of her right to the joint ownership of the joint 
earnings ot the marriage copartnership. And since, in the 
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nature of things, the vast majority of married women never 
earn a dollar, by work outside of their families, nor inherit a 
dollar from their fathers, it follows that from the day of their 
marriage to the day of the death of theil' husbands, not one 
of them ever has a dollar, e~cept it shall please her husband 
to let her have it. 

In some of the states, also, there have been laws passed giv
ing to the mother a joint right with the father in the guardian
ship of the children. But twenty years ago, when our woman's 
rights movement commenced, by the laws of the State of New 
York, and all the states, the father had the sole custody 
and control of the children. No matter if he were a bruta], 
drunken libertine, he had the legal right, without the mother's 
consent, to apprentice her sons to rumsellers, or her daughters 
to brothel keepers. He could even will away an unborn child, 
to some other person than the mot~er. And in many of the 
states the law still prevails, and the mothers are still utterly 
powerless under the common law. 

I doubt if there is, to-day, a State in tb:is Union where.a 
married woman can sue or be sued for slander of character, 
a'nd until quite recently there was not one in which she could 
sue or be sued for injury of person. However damaging to 
the wife's reputation any slander may be, she is wholly power
less to institute legal proceedings against her accuser, unless 
her husband shall join with her; and how often have we heard 
of the husband conspiring with some outside barbarian to 
blast the good name of his wife? . A married woman cannot 
testify in courts in cases of joint interest with her husband. 
A good farmer's wife near Earlville, 111., who· ha.d all the rights 
she wanted, went to a dentist of the village and had a full set 
of false teeth, both upper and under. The dentist pronounced 
them an admirable fit, and the wife declared they gave bel' fits 
to wear them; that she could neither cht3w nor talk with 
them in her mouth. The dentist sued the 1;ll1sband; his coun
sel brought the wife as witness; the judge ruled her off the 
stand, saying" a married woman cannot be a witness in matter~ 
of joint interest between herself and her husband." Think 
of it, ye good wives, the false teeth in your mouths are joint 
interest with your husbands, about whIch you are legally in
competent to speak!! If in our frequent and shocking rail
road accidents a married woman is injured in her person, in 
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.nearly all of the States, it is her husband who must sue the 
company, and it is to her husband that the damages, if there 
are any, will be awarded. In Ashfield, Mass., su pposed to be 
the most advanced of any State in the Union in all things, 
humanitarian as well as intellectual, a married woman was 
severely injured by a defective sidewalk. Her husband sued 
the corporation and recovered $13,000 damages. And those 
$13,000 belong to him bona fide; and whenever that unfortu
nate wife wishes a dollar of it to supply her needs she must ask 
her husband for it; and if the man be of a narrow, selfish, nig
gardly nature, she will have to hear him say, every time, 
"What have you done, my dear, with the twenty-five cents I gave 
you yesterday? " Isn't such a position, I ask you, humiliating 
enough to be called '~servitude ?" That husband, as would 
any other husband, in nearly every State of this Union, sued 
and obtained damages for the loss of the ~ervices of his wife, 
precisely as the master, under the old slave regime, would have 
done, had his slave been thus injured, and precisely as he him
self would have done had it been his ox, cow or horse instead 
of his wife. 

rrhere is an old saying that" a rose by any other name would' 
smell as sweet," and I submit if the deprivation by law of the 
ownership of one's own nerson, wages~ property, children, the 
denial of the right as an individual, to sue and be sued, and 
to testify in the courts, is not a condition of servi tude most 
bitter and absolute, though under the sacred name of marriage ? 

Does any lawyer doubt my statement of the legal status of 
marrIed women? I will remind him of the fact that the old com
mon law of England prevails in every State in this Union, ex
cept where the Legislature has enacted special laws annulling it . 
And I am ashamed that not 'one State has yet blotted from its 
statute books the old common law of marriage, by which 
Blackstone, summed up in the fewest words possible, is made 
to say, "husband and wife -are one, and that one is the hus
~and." 

rrh9S may all married women, wives and widows, by the 
laws of the several States, be tecbnically included in the fif
teenth amendment's specification of" condition of servitude," 
present or previous. And not only marripd women, but I will 
also prove to you that by all the great fundamental principles 
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of our free government, the entire womanhood of the nation 
is in a "condition of servitude" as surely as were our revolu
tionary fachers, whAu they rebelled against 'old King George. 
Women are taxed without representation, governed without 
their consent, tried, convicted and punished without a jury of • 
their peers. And is all this tyranny any less humiliating and 
degrading to women under our democratic-republican govern-
ment to-day than it was to men under their aristocratic, mon-
archical government one hundred years ago? There is not an 
utterance of old John Adams, John Hancock or Patrick Henry, 
but finds a living response In the soul of every intelligent, 
patriotic woman of -the nation. Bring to me a common-sense 
woman property holder, and I will show you one whose soul is 
fired with all the indignation of 1776 every time the tax-
gatherer presents himself at her dool'. You will not find one 
such but feels her condition of servitude as galling as did 
James Otis when be said: • 

"'fhe very act of taxing exercised over those who are not 
represented appears to me to be depriving them of one of their 
most eSEential rights, and if continued, seems to be in effect 
an entire disfranchisement of every civil right. For, what 
one civil right is worth a rush after a man's property is sub
ject to be taken from him at pleasure without his consent? 
If a man is not his own assessor in person, or by deputy, his 
liberty is gone, or he is wholly at the mercy of others." 

What was the three-penny tax on tea, or the paltry tax on 
paper and sugar to which our revolutionary fathers were sub
jected, when compared with the taxation of the women of this 
Republic? 'fhe orphaned Pixley sisters, six dollars a day, and 
eyen the women, who are proclaiming the tyranny of our tax-
ation without representation, from city to city throughout the • 
country, are often compelled to pay a tax for the poor privilege of 
defending our rights. And again, to show that disfranchise-
ment was precisely the slavery of which the fathers com-
plained, allow me to cite to you old Ben. Franklin, who in, 
those olden times was admitted to be good authority, not 
merely in domestic economy, but in poEtical as well; he said: 

"Every man of the commonalty, except infants, insane 
persons and criminals, is, of common right and the law of 
God, a freeman and entitled to the free enjoyment of liberty. 
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That libcrty or freedom consists in having an actual share in 
the appointment of those who are to frame the laws, and 
who are to be the guardians of every man's life, prop· 
erty and peace. For the all of one man is as dear to 
him as the all of another; and the poor man has an equal 
right, but more need to have representatives in the Legislature 
than the rich one. That they who have no voice or vote in 
the electing of representatives, do not enjoy liberty, but are 
absolutely enslaved to those who have votes and their r~pre
sentatives; for to be enslaved is to have governors whom other 
men have set over us, and to be subject to laws made by the rep
resentatives qf othel's, without having had representatives of 
our own to give consent in our behalf." 

Suppose I read it with the feminine gender: 

" That women who have no voice nor vote in the electing of 
representatives, do not enjoy liberty, but are absolutely en
slaved to men who have votes and their representatives; for 
to be enslaved is to have governors whom men have set over 
us, and to be subject to the laws made by the representatives 
of men, without. having representatives of our own to give 
consent in our behalf." 

And yet one more authority; that of rrhomas Paine, than 
whom not one of the Revolutionary patriots more ably vin
dicated the principles upon which our government is founded: 

"The right of voting for )'epresentative3 is the primary right 
by which other rights are protected. To take away this l'ight 
is to reduce man to a state of slavery; for slavery consists in 
being subject to the will of another; and he that has not a 
vote in the election of representatives is in this case. The 
proposal, therefore, to disfranchise any class of men is as 
criminal as the proposal to take away property." 

Is anything further needed to prove woman's condition of 
servitude suffieiently orthodox to entitle her to the guaranties 
of the fifteenth amendment? 

Is there a man who will not agree with me, that to talk of 
freedom. without the hallot, is mockery-is slavery-to the 
w~en of this Republic, precisely as New England's orator 
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Wendell Phillips, at the close of the late war, declared it to be 
to the newly emancipated black men? 

I admit that prior to the rebellion, by common consent, the 
right to enslave, as well as to disfranchIse both native and 
foreign born citizens, was conceded to the States. But the 
one grand principle, settled by the war and the reconstruction 
legislation, is the supremacy of national power to protect the 
citizens of the United States in their right to freedom and the 
elective franchise, against any and every interference on the 
part of the several States. And again and again, have the 
American people asserted the triumph of this principle, by 
their overwhelming majorities for .Lincoln and Grant. 

The one issue of the last two Presiden tial elections was, 
whether the fourteenth and fifteenth amendments &hould be 
considered the irrevocable will of the people; and the decision 
was, they shall be-and that it is not only the right, but the 
duty of tbe National Government to protect aU Uni~d States 
citizens in the full enjoyment and -free exercise of all their 
privileges and immunities against any attempt of any State to 
deny or abridge. 

And in this conclusion Repn blicans and Democrats alike 
agre~ 

Senator Frelinghuysen said: 

"The heresy of State rights has been completely buried in 
these amendmen ts, that as amendt>d, the Oonstitution confers 
not only natiollal but State citizenship upon all persons born 
or naturalized within our limits.." 

'rhc Oall for the national Uepublican convention said: 

"Equal suffrage has been engrafted on the national Consti
tution; the privileges and immunities of American cit~enship 
have become a part of the organic law." 

The natioll!tl Republican platform said: 

"Vomplete liberty and exact equality in the enjoyment of 
~l.n civil, political UllU public rights, should be established and 
maintained thronghout tIle Union by efficient and appropriate 
State and federal legislation." • 

, 

• 

• 

• 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

• 

177 

If that means anything, it is that Congress should pass a 
law to require the States to protect women in their equal poli
tical rights, and that the States should enact laws making it 
the duty of insp;ctors of elections to receive women's votes 
on precisely the same· conditions they do those of men. 

Judge Stanley Mathews-a substantial Ohio democrat-in 
his preliminary speech at the Cincinnati convention, said mqst 
emphatically: 

\ 

"The constitutional amendments have established the po
litical equality of all citizens before the law." 

President Grant, in his message to Congress March 30th, 
1810, on the adoption of the fifteenth amendment, said: 

" A measure which makes at once four millions of people 
voters, is indeed a meaSure of greater importance than any 
act of the kind from the foundation of the Government to th~ 
preEent time." 

How could four millions negroes be made voters if two mil
lions were not included? 

The California State RepUblican convention said: 

"Among the many practical and substantial triumphs of 
the principles achieved by the Republican party during the 
past twelve years, it enumerated with pride and pleasure, the 
prohibiting of any State from abridging the privileges of any 
citizen of the Republic, the declaring the civil and political 
equality of every citizen, and the establishing all these princi
ples in the federal constitution by amendments thereto, as the 
permanen t law." 

Benjamin F. Butler, in a recent lett~r to me, said: 

"I do not believe anybody in Congress doubts that the Con
stitution authorizes the right of women to vote, precisely as 
it authorizes trial by jury and many other like rights guaran
teed to citizens." 

12 
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And again, General Butler said: 
,. 

"It is not laws we want; there are plenty of laws-good 
"enough, too. Administrative ability to enforce law is the great 
want of the age, in this country especially. Everybody talks 
of law, law. If everybody would insist on the enforcement 
of law, the govern~ent would stand on a firmer basis, and 
_ <J.uestions would settle themselves." 

And it is upon this just interpretation of the United States 
Oonstitution that our National Woman Suffrage Association 
which celebrates the twenty-fifth anniversary of the woman's 
rights movement in"New York on the 6th of May next, has' 
based all its arguments and action the past five years. 

We no longer petition Legislature or Oongress to give us the 
right to vote. We appeal to the women everywhere "to exercise 

'their too long neglected" citizen's right to vote." We appeal 
·to the inspectors of election everywhere to receive the votes of 
·8011 United States citizens as it is their duty to do. We appeal 
to United States commissioners and marshals to arrest the in
spectors who rejt>ct the names and votes of United States citi
zens, as it is their duty to do, and leave those alone who, lIke onr 
eighth ward inspectors, perform their dnties faithfully and 
well. 

We ask tile juries to fail to return verdicts of "guilty" against 
honest, law-abiding, tax-paying United States citizens for of
fering their votes at our elections. Or against intelligent, 
worthy young men, inspectors of elections, for receiving and 
counting such citizens' votes. 

We ask the judges to render true and unprejudiced opinions • 
of the law, and wherever there is room for a doubt to give its 
"benefit on tIle side of liberty and equal rights to women, 
remembering that" the true rule. of interpretation under our 
national constitution, especially since its amendments, is 
that anything for human rights is constitutional, everything 
against human rights unconstitutional." 

And it is on this line that we propose to fight our battle for 
the ballot-all peaceably, but nevertheless persistently through 
to com})lete triumph, when aU United States citizens shall be 
recognized as equals before the law. 
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SPEECH OF 

MATILDA JOSLYN GAGE, 
In Canandaigua and 16 other towns of Ontario county, 

previous to Miss Anthony's Trial, June 17th, 1873 . 

THE UNITED STATES ON TRIAL; 

noi 

SUSAN B. ANTHONY. 

GovernmeJ)ts derive their just powers from the consent of 
the governed. That is the axiom of our republic. From this 
axiom we understand that powers used by the government 
without the consent of the governed, are not just powers, but· 
that on the contrary, they are unjust powers, usurped powers, 
iUe.qaZ powers . 

In what way does the consent of the governed come? 
By and through the ballot alone. The ballot answers ques

tions. It says yes, or no. It declares what principles shall 
rule; it says what laws shall be made, it tells what taxes are to 
be raised; it places men in office or lays their heads low in 
the dust. It is the will of a man embodied in that little piece 
of paper; it is the consent of the governed. 

Are women governed? Most certainly; they pay taxes,
they are h~ld amenable to laws; they are tried for crimes; 
:they ar~ fined, jmprisoned, bung. The governn:tent wields 
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strong power over them. Have they consented to this power 
of the government? Have they a recognized right to the 
ballot? Has their consent be~n asked through their votes? 
Have they had a voice in saying what taxes shall be levied • 
on their property,-what penalties they shall pay for crimes 1" 
NQ. They are ruled withont their COD sent. The first princi-
ples of government are founded on the natural rights 
of individuals; in order to secure the exercise of these 
natural, individual rights our government professed to be 
founded. Governments never created a single right; rights 
did not come new-born into the world with Ollr revolntionary 
fathers. They were men of middle age when they seyered 
their connexion with Great Britain, but that severance did not 
endow them with a single new right. 1t was at that time 
they first entered into the exercise of their natural, individual 
rights. Neither our Declaration, nor our Constitution created 
a single right; they merely recognized certain rights as in ex- • 
istence. They recognized those rights as human rights,-as 
inalienable rights,-as rights existing by virtue of common 
humanity. Natural rights never change. but the power 
to perceive these naturall'ights does change, and various na-
tions have had their own stan'dard. 

Three names, said to be the sweetest the world ever knew, 
are mother,home, and heaven. There is one still sweeter
one for which men have given up mother and home, and for 
which they have almost sacrificed the hope of heaven; that 
word is LIBERTY. 

When the fires of liberty began to creep through Europe in 
the middle ages, at a time whon hereditary monarchs and the 
catholic church ruled the world. men placed its safeguards in 
mnnicipal corporations. The idea of municipal corporations • 
descended from Rome to the rest of Europe, and" free cities" 
became the germ of personal freedom. But a new world was 
needed for the great experiment of individual freedom. Ma-
cauley calls government an experimental science and therefore 
a progressive science; history shows this to be true. Liberty 
did not spring" full armed " like Minerva from the head of 
Jove. The liberty possessed by the world has been gradually 
secllred, and it was left for our coubtry first to incorporate in 
its foundation a recognition of individual rights. A hun-
dred years before the revolutionary war, Massachusetts 
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and Virginia resisted English tyranny. Massachusetts, it! 
1664:, called herself 8. ,. perfect republic." She preserved a 
neutral harbor by force of arms against opposing English fac
tions~ she enacted laws against the supremacy of the English 
parliamen.t, and she established her own mint. This last is 
noticeable, as in. the progress of liberty, rights of property, of 
which money is the exponent, ha,'e always been one of the 
foremost. Bancroft ~ays Virginia was always a land of liberty; 
that Virginia placed the defense of liberty not in municipal 
corporations, but in perS(Jns, and that the liberty of the indi
vidual was ever highly prized. The difference between a. 
monarchy and a republic is the difference betw~n force and 

consent; it is the difference between being governed and 
governing yourself; it is the difference between the men of 
Bussia and the men of the United States; it is the difference 
between the political rights of one man as the government 
and the political rights of the people as the government. 
But the world has never yet seen a true republic, though it 
has for hundreds of Y€a.rs been taking steps towa.rds one. 

¥ 

Th~ Qriginal principles of just. go'V~rnments are five, all of 
which were aeku6wledged by the United States at its fOllndar
tion. These principles are: 

First. The natun.1 right of each individual to self-govern-
ment. . 

Semm,d. The ~xaet equality of thee;e rights. 
Third. That these rights when not delegated by the indi

vidu1\l, are reta,ined by the individuaL 
Fourth. That no person can. exercise these rights of others 

without delegated authority. 
Fifth. Th&t the non-use of these rights does not destroy 

them.. 

These five underlying principles are the admitted 'I:>4U;1S of 
all governmental rights, and the old rbvolutionists ooted upon 
them. Tiley were men of middle life; they were under an old 
and established: form of government to which tbey had not 
deleg.ated. authority, and during aU these years they bad made 
no use of th.eir na.tural, eq~a.l rights. When they chose to as
sume the exercise of these rights, theya.t onoo took them up. 

The women of that day were uo less in earnest than were 
the men.. Merey Otis,Warren, sister of that James Otis whose 
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fiery words did so much towards rousing the colonies, was her
self no less in earnest, had no less influence than her brother. 
She was a member of the famotis committee of correspond-
ence, and was constantly consulted by Adams, Jefferson, • 
Frank lin, Hancock, Washington and all the foremost men of 
that day. Through her lips was first whispered the word, sep-
aration. No less active were the women of New England, and 
In 1770, five years before the breaking out of the revolutionary 
war, the women of Boston held fi public meeting, and formed 
themselves into a league to resist taxation. As tea was the 
article npon which Great Britain was then making her stand,. 
in order to sustain the principle of t.axation, these women de-
clared they would use no more tea until ,the tax npon it was 
repealed. This league was first formed by the mal'l'ied women, 
but the next day the young women met "in" innumerable 
numbers," and took similar action. They expressly stated, • 
they did not do this so much for themselv~s, as for the benefit 
of their posterity. In the country, the women of that hour 
went abroad over the fields and sowed their tea, as men sow 
wheat. This action of the women 0/ the revolution was taken 
three years before the famous Tea Party of Boston harbor, 
and was the real origin of that "Tea Party." The women· 
of the present day, the "posterity" of thes~ women of 
the revo~lltion, are now following the example then set, and 
are protesting against tax at jon without representatiQn~ A 
few weeks ago I attended a meeting of the tax-paying 
women of Rochester who met in the Mayor's office in that city, 
and there, like their revolutionary mothers, formed a league 
against taxation without representation. Meetings for the 
discussion of measures are reguJarly held by them, and they 
have issued an address, which I will read you. 

To the Women of the Oity of Rochester and the Oountyoj • 
Monroe: 
After twenty-five years of discussion, appeal and work, the 

Women of Rochester assembled, are prompted to advise and 
urge taxpaying women of the City and County, that the time 
has come to act, as Ollr patriot mothers acted in 1770, in pro-. 
test against unjust pOVfJ1'nmenl, and the action appropriate and 
suited to the bme, 18 strong and earnest protest against the 
violation of thfl Republican principles, which compels the 
payment of taxes by women, -while they are denied the 
ballot. 

By order of "THE WOMEN TAX PAYERS' AsSOCIATION' of 
the City of Rochester and County of Mouroe." 
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They have also issued this memorial and protest, addressed, 

To the Board of Supervisors of tke Oounty of Monroe, and to 
tke Hon. tlte Oommon Oouncil oftke Olly of Rockester : 

The payment of taxes is exacted in direct violation of the 
principles that "Governments derive their just powers from 
the consent of the governed," and that "there shall be :no , 
taxation without representatio'n." Therefore we earnestly' 
protest against the payment of taxes, either Municipal, Coun
ty, or State, until the ballot secures us in the right of repre
sentation, just and equal with other citizens. 

By order of "THE WOMEN TAX PAYERS' ASSOCIATION of 
the City of Rochester and County of Monroe." 

Thus w.onien are evel'ywhere going back to fundamental 
principles, and this action of the women of Rochester is but 
the commencement of a protest which will soon become a re
sistance, and whic~. will extend from the St. Lawrence to the 
Gulf of Mexico, from the Atlantic to the Pacific. The 
women of the city of Rochester pay taxes on seven mill
ions of property, and yet not one of these tax payers is 
consulted as to how, or when that tax shall be raised, or for 
what purpose used. This seven millions is but a small propor
tion of property on which the women of that city really pay 
taxes, as it does not include that much larger amoull:t of prop
erty of which they have been robbed, and over which they are 
assumed to have no control. The foundation of a new city 
hall has recently been laid in that city. Women's property, 
without their consent, has been used for this purpose. Water 
is soon to be brought in from Hemlock Lake, and a dozen 
other projects are on foot, all of which require money, and 
towards all of which, the money of tax.;,paying women will be 
taken without their consent . 

To illustrate the extreme injustice with which women are 
treated in this matter of taxation, to show you how contrary 
it is to all natural right, let us suppose that all the taxable 
property in the city of Rochester belonged to women, with the 
exception of a single small house and lot, which were owned 
by a man. As the law is now inte!'preted, the man who f1wned 
that house and lot could vote a tax upon the property of all those 
women at his own wiil, to 'buIld CITY HALLS, COURT HOUSES, 
J AI LS, could call an election and vote an extraordinary tax to 
bring in water from a dozen different lakes, erect fountains at. 
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every corner, fence in twenty parks, vote himself in, Mayor, 
Alderman, Assessor, Oollector with a fat salary from these 
women's money, attached to each one of these offices, and in 
thc .end elect himself the sole policeman of the city, to protect 
the women from-himself; and this you call just government. 
It is no more unjust, no more unrepublican, to take the prop
erty of fifty, or a hundred, or a thousand women in this way, 
than it would be to take the property of a single one; the 
principle is still the same. The women of to-day, protest, as 
did their fore-mothers, for principle. Women come into the 
world endowed WIth the same natural rights as men, and this' 
by virtue of their common humanity, and when prevented or 
restrained from their exercise, they are enslaved. Old Ben 
Franklin once said, "those that have no vote or voice in the 
laws, or the election of those who administer them, do not 
enjoy liberty, but are absolutely enslaved to those who have 
votes, and their representatives." That sentiment is as trlle to
day as when uttered. While the women of this nation are re
strained from the exercise of their natural rights of self
government, they are held ensl~ved to those who do administer 
the laws. Said an old minister of revolutionary fame, "One who 
is bonn'd to obey the will of another is as really a slave, though 
he may have a good master, as if he had a bad one." Those of 
you who remember Adolph in Uncle Tom's Cabin, will recall his 
apparent freedom. Dressed in style, wearing his master's 
garments before the first gloss was oft', viewing Uncle Tom, 
superciliously through his eye glass, he was a petted compan
ion of his master and did not feel his bonds. But one day 
the scene changed. St. Clair died, and poor Adolph, stripped 
of all his favors, was dragged off to the vile slave pen. Do you 
see no paral1el between Adolph and the women of America? 
Adolph was l'estrained by unjust power from exercise of his 
natural rights, so are the women of this country, as is most 
fully shown, by this prosecution and trial of Susan B. Anthony. 

In this country, two kinds of l'epresentation exist, property 
and personal. Let us look for a moment, at the Constitution 
of the United States. In three years we celebrate our centen
nial. From what does it date? Not from the Constitution, 
as our country existed eleven years without a Constitution,
in fact, thirteen years, before it was ratified by the thirteen 
colonies. The centennial dates from the declaration of Inde
pendence, which was based on underlying principles. But as 
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our government has recognized its own needs, it has thrown 
new safeguards around liberty .. Within a year after tIle De~
In.ration, it was found necessary to enter into articles of Oon
federation, and those were soon tollowed by the Constitution, 
as it was found property rights were not secure" under the 
aotion of thirteen different deliberatives." 

England has never possessed personal representation, but 
only that of property; ann in the secret proceedings upon the 
framing of our Constitution, the question as to property, or per
sonal representation was strongly agitated. Some of the dele
gates favored the fuller representation of property than of per
sons. Others, who advocated the equality of suffrage, took the 
matter up on the orlginal principles of government, recognizing 
the fact that it was not strength, or wisdom, or property, that 
conferred rights, but that" in a state of nature, before any gov
ernment is formed, all persons 9;re equally free and indepcndent, 
no one having any right or authority to exercise power over 
another," and this, without any regard to difference in personal 
strength, understanding or wealth. It was also argued, and 
upon this acknowledgment the Constitution was based, ,: that 
when individuals enter into government they have each a right 
to an equal voice in its first formation, and afterwards have 
each a right to an equal vote in every matter whIch relates to 
their government. That if it could be done conveniently, 
they have a right to exercise it in person. When it cannot be 
done in person, but for convenience, representatives are ap.., 
pointed to act for them, every person has a right to an equal 
vote in choosing that representative, who is intrusted to do for 
the whole, that which, the whole, if they could assemble, might 
do In person, and in the transaction of which they would have 
an equal voice." 

This was the basis upon which the Oonstitution was estab
lished, and these, the principles which led to its adoption; 
principles which include the full recognition of each person 
as possessed of the inalienable right of self-government. 

The argument for equality was continued in the following 
strain, as reported by one of the delegates, to the Legislature of 
Maryland: "That if we were to admit, because a man was more 
wise, more strong, more wealthy, he should be entitled to more 
votes than another, it would be inconsistent with the freedom of 
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that other, and would reduce him to slavery. The following il
lustration was used: "Suppose, for instance, ten individutkls in 
a state of nature, about to enter into government, nine of 
whom were equally wise, equally strong, equally wealthy, the 
tenth is ten times as wise, ten times as strong, or ten times as 
rich; if, for this reason, he is to have ten votes for each vote 
of the others, the nine might as well have no vote at all, and 
though the whole nine might assent to the measure, yet the 
vote of the tenth would countervail, and set aside all their 
votes. If this tenth approved of what they wished to adopt, it 
would be well; but if he disapproved, he cou Id prevent it, and 
in the same manner he could carry into execution any mea
sure he wished, contrary to the opinion of all the others, he 
having ten votes, and the others altogether but nine. It is 
evident that on these principles, the nine would have no will 
or discretion of their own, but must be totally dependent on 
the will and discretion of the tenth; to him they would be as 
absolutely slaves as any negro is to his master. If he did not 
attempt to carry into execution any measures injurious to the 
other nine, it could only be said that they had a good master; 
they would not be the less slaves, because they would be totally 
dependent upon the·will of another and not on their own will. 
They might not feel their chains, but they would notwith
standing wear them; and whenever their master pleased, he 
might draw them so tight as to gall them to the bone." 
Again it was urged that though every individual should have 
a voice in the government, yet even then, superior wealth, 
strength, or understanding, would give great and undue ad
vantage to those who possessed them. But the point especially 
pressed in these debates was that each individual before enter
ing into government, was equally free and independent: and 
therefore the conclusion was drawn that each person had equal 
right both at the time of framing a government, and also after 
a government or constitution was framed. 

To those who with old English ideas, constantly pressed 
property represen tation, it was replied that" taxation ant! repre
sentation ought to go together in so far that a person not 
represented ought not to be taxed." 

This Constitutional Convention was in session a number of 
months; its delegates were partially elected by women's votes, 

• 

• 

• 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



• 

• 

• 

as at that date women were exercising their'right of self-gov
ernmentthrough voting, certainly in the States of Massachu..: 
setts and New Jersey, if not in GeOl'gia and Delaware. These 
women sent their delegates or representatives to assist in fram
ing a Constitution. 

Let us look at the Preamble of that instrnment. It reads 
thus: 

" We, the PEOPLE of the United States, in order to form a 
more perfect union, establish }ustice, insure domestic tranquil
ity, provide for the common welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and estab
lish this Constitution for the United States of America." 

Here we have a statement as to who established the Consti
tution. It was not the thirteen States as States, not the gov
ernment in its sovereign capacity, but the people: not the' 
white people alone, not the native born alone" not the male 
people alone, but the people in a collectiv,e sense. Justice' was 
not established' by this ConstItution if one half the people 
were left out from its provisions, neither was the common wel
fare considered unless an people in common, equally shared the 
benefits of the Constitution. And moreover, the posterity of 
the people of that time are female as wen as male. Therefore 
not only by our knowledge of the course of argument taken 
by the framers of the Oonstitution, not only by our knowledg~ 
that women as well as men helped elect delegates to that con
vention,-not only from the original principles proclaimed in 
the Declaration, but also by and through this Preamble to the 
Co'nstitution do we find woman equally with man, recognized 
as part of the governing power . 

Although women do not rest their claim to self-government 
upon any human instrument, it is well to show that even in 
the Declaration, and the original Constitution, the "Constitu-' 
tion as it was," the rights of all people were most empbatically 
and truly rp.cognized. 

Judge Story in his commentaries upon the Constitution, 
says, "The importance of examining tlte PreambltJ for the pur
pose of expounding the language of a Statute has always been 
felt and universally conceded tn all judicial proceedings." 

Oom. on Oomt., 1, 448-4. 
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Chief Justice Jay regarded the Preamble of the Constitu
tion of the United States as an authoritative guide to a correct 
intel'pretation of that instrument. 

2 Dallas, 414. 

Coke says, "The Preamble of a Statute is a good means to 
find out the meaning of the Statute, and as it were, a key to 
the understanding thereof." 

Blackstone lays it down as a fundamental principle, that we 
"must argue from generals down to particulars." Here is 
good legal authority. I have cited men whose opinions are 
accepted. We have thus argued down from the generals of the 
Declaration and Constitution to the particulars which apRer-

• 

tain to each individual alike, and what is the result? Free- • 
dom for all; equal rights, We have read the Preamble,of the 
Constitution, and quoted authorities to show in what Jight it 
must be read in reference to its following provisions. By its 
Preamble, the Constitution is shown to make no distinction 
in favor of sex. From secret debates of the convention which 
framed it, we find the motives and. the arguments of its fram-
ers. 

The great foundation and key stone alike of our Republican 
ideas, of our Oonstitution, is individual, personal reprrsenta
'lion, and it is the greatest blessing to the country at large that 
the question of representation has come up in the person of 
Miss Anthony. Men are compelled to think upon underlying 
principles. They are compelled to ask themselves where they 
get either natural or constitutional right to govern women. 

From the earliest ages men have queried among themselves 
as to where lay the governing power. In the time of Abra
ham, and even now in some parts of the world the Patriarch 
of the tribe is looked upon as its supreme ruler. Members of 
Scottish clans to-day, look with more re\erence upon their 
chief, than upon the Queen: they obey his behests sooner than 
parliamentary Jaws. Other men have believed the governing 
power lay in the hands of a select few, an aristocracy, and that 
these few men could by right make laws to govern the rest. 
Others again have believed this power vested in a single man 
caJled King, or Czar, or Pope, but it was left to our country, 

• 
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and our age, to promulgate the idea that the governing power. 
lay in the people the;nselves. It took men a great many thous
and years to discover this pregnant fact, and although our 
government laid down at the very first. certain underlying 
truths, it has taken a very long time even «or this country to 
see, and practice these principles; but as men have opened 
their eyes to liberty there have been constant advances towards 
securing its full blessings to each and every individual, and in 
this progress we had first, the Declaration; second, the Arti
cles of Confederation; third, the Constitution; then the ten 

-Conciliatorr Amendments, quickly followed by an eleventh 
and twelfth, each one of these designed to more fully secure 
liberty to the people, and making fifteen successive steps in 
the short period of twenty-eight years. 

At the time of framing this government women existed as 
well as men, women are part of the people; the people created 
the government. Now, when speaking to you to-night, I am 
speaking to the people of this part of Ontario County, I am 
not speaking to men alone, I am not speaking to women alone, 
but to you all as people. \Vhen people frame a government 
the rights not delegated by them to the government, are re
tained by them, as ~s declared by the tenth amendment. Now 
where do men get their constitutional right to govern women? 
Women have either delcgated their right of self-government to 
certain delegates, by them to be elected according to all the 
forms of this government, or they have not so delegated their 
rights of self-government, but have retained them. In either 
case, according to the genius of our government, what is there 
to prevent them from exercising these rights any moment they 
choose, unless it is force? What prevents them unless it is un
just illegal power? The ninth amendment declares that the enu
meration of certain rights, shall not be constI'ued to deny, or 
disparage others retained by the people. Remember what are 
the foundation principles of just government, principles fully 
acted upon by the old revolutionists; remember that no gov
ernment of whatever kind or character can possibly create the 
right of self-government, but only recognize rights as existent; 
remember the non-use of a right does not· destroy that right. 

I have a natural right to as much fresh air as I can breathe; 
if you shut me in a close room with door and windows barred, 
that does not invalidate my right to breathe pure, fresh all'. 
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,I have a natural right to obey the dictates of my own con
science, and to worship God as I choose. If you are physically 
stronger than I am, or if 'you are legally stronger than I am 
and use your strength to prevent the exercise of these natural • 
rights, you by no ijIeans destroy them. Though I do not use 
these rights, I stin possess them. The framers of this gov-
ernment, the men and the women who voted at that early day 
had never until then, exercised their natural rights of self-
government; when they chose, they took them up. 

But people tell us it was not the intention to include women. 
What then was the intention? Did the framers of the Declar
ation iutend to leave women under the government of Great 
Britain? Did they intend to set themselves and their male 
compeers free, and leave women behind, under a monarchy? 
Were not women intended to be included in the benefits of 
the constitution t • 

Oh, but says some one, they were intended to be generally 
included, but the am.endments had nothing to do with them. 

Let us look at this. Is it possible to amend a Constitution 
not in accordance with its underlying principles? It can be 
repealed, abolished, destroyed, but not amended~' except in 
accordance «Jitk its ()riginal eltaracler. 'll4e. Supreme Co'urt of 
the United States has declared that the powers of the Consti
tution are granted by the people, and are to be exercised 
strictly on tl~m, and for their bettefit. 

Story asks, "Who are the. parties to this great contract?" 
and auswers the question by saying, "The people of the 
United States are the parties to the Constitution." 

()qm. on. Gtm. 

0001,. on Oon. Legal Rules, 283, says: "This first paragraph 
of the Constitution. declaring its ends, is the most vital part 
of the instrument, revealing its spirit and intent, and tlte un
derstanding of its framers." 

Here we have the reeogniJ;ed legal rule that the understand
ing or INTENTION of the framers of an instrument is to be 
found in its first paragraph, arid the first paragraph of the 
Oonstitution declares jt was framed BY THE PEOPLE, and for 
the purpose of securing the blessings of liberty to themselves 

• 
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and their posterity. The 'native-born Americ~n women of to
day, are the posteritl of the framers of the Constitution, 
which was thus designed for their benefit. The intention to 
include women is here positive; women are part of the peo
ple now, and ever have been. " Rules oflegal interpretation are 
general in their character," and so general has the inter,preta-
tion of the Constitution been, that not only did the people who 
framed the Constitution, and their posterity, come in . for its 
blessings, but the people also of every nation and tongue, from 
'continent or is)es of the sea, who come to us, are inclnded in its 
benefits. 'Vho can say our forefathers intended to include 
Chinamen, or. Sandwich Islanders, or the Norwegian, Russian, 
or Italian in its benefits? Yet they do all share in it as soon 
as they become citizens. How absurd we should think the 
assertion that it was not the Lord's intention to hold the 
people of the United States under the law of the Ten Com
mandments, as they were given to the Jews alone, some four 
thousand years before the United States existed as a nation. 
Massachusetts never abolished slavery by legislative 'act; 
never intentionally abolished iii. In 1780 that State adopted 
a new Constitution w.ith a Bill of Rights, declaring" All men 
born free and equal." Upon this, some slaves demanded their 
freedom, and their masters granted it. 'fhe slavery of men 
and women, both, was thus destroyed in Massachusetts without 
intention on the part of the' framers of the Constitution, and 
this, because it is a legal rule to argue down from generals to 
particulars, and that the" words of a statute ought not to be 
interpreted to destroy natural justice;" but as Coke says, 
"Whenever the question of liberty runs doubtful, tlte decisio'n 
must be given in favor oj liberty." 

Digest (J. L. 

• When a Charter declares" all men born free and equal," 
it means, intends, and includes all women, too; it means aU 
mankind, and this is the legal interpretation of the language. 

To go back to the Constitution of the United States, let us 
examine if women were no~ intended. The first amendment 
reads, "Congress shall make no law respecting an establish
ment of religIOn, or prohibiting the free exercise, thereof, or 
abridging the freedom of speech, or of the press; or the right 
·of the people peaceably to assemble and to petition the gov
ernment for a redress of grievances." 
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No mention .is there made of women, but who will deny it 
was not intended for them to enjoy the ,right or. worshipping 
as they choose? Were they not to be protected in .freedom of 
speech, and in the right of assembling to petition the govern-' 
ment for a redress of grievances? Not a man before me WIll 

deny that women were included equally with men in the in
tention of the framers. 

The Sixth Amendment reads, "In all criminal prosecu
tions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and District wherein 
the crime shall have been committed, which District shall 
have been prcviously ascertained by law; and to be informed 
of .the nature and cause of the accusation; to be confronted 
with the witneeses against kim; to have compulsory processes 
for obtaining witnesses in llis favor; and to have the existence 
of counsel in kis defense." 

The words" him" and" his," a.re three times mentioned in 
this amendment, yet no one can be found wild enough to say 
women were not intended to be included in its ben6fits. Miss 
Anthony, herself, has already come undel' its provisions, and 
were she denied a speedy and open trial, she could appeal to 
the protection of this very amendment, which ~.ot only does 
not say women: or her, but does alone say kim and !lis, and 
this, notwithstanding the other legal adage, that laws stand 
as they are written. This whole question of constitutional 
rights, turns on whether the United States is 0. nation. If the 
United States is a nation, it has national powers. What is the 
ndmitted basis of our nation? 'Ve reply, equality of political 
rights. And what, again, is the basis of political rights? Cit
izenship. Nothing more, nothing less. National sovereignty is 

• 

• 

only founded upon the political sovereigntY.if the individual, • 
and national rights are merely individual ri~ts in a collective 
form. The acknowledged basis of rights in each and everyone 
of the thirty-seven States, is citizenship,-not State citizenship 
alone, as that alone cannot exist, but first, national citizen-
ship. 1.Yational rights are the fundamental baSIS of Stat6 
rights. If this is not true, we are then no nation, but merely 

. a confederacy, held together by our own separate wIlls, and 
the South was right in its war of secession. Every sovereign 
right of the United States exists solely from its existence as a 
nation. 

j 
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AI the na.tion has grown to know the needs of liberty, it has 
from. time to time thrown new safeguards around it, as I have 
shown in its fifteen progressive steps since 1776. For sixty 
,ears there was no change. Slavery had cast its blight upon 
onr country, and the struggle was for State supremacy.- Men 
forgot the rights, and need of freedom; but in 1861, the cli
max was reached, and then came the bitter struggle between 
state and national power. Although ou!" underlying princi
ples were all right, freedom required new guards, and the right 
of all men to libertv, was pu.t in a new form. An especia.l 
statute or amendment· was added to our National Oonstitu
tion, declaring that involuntary servitude, unless for crime, 
could not exist in this republic. This ~tatute created no new 
rights; it merely affirmed and elucidated rights as old as cre
ation, and which, in a general way, had been recognized at the 
very fitst foundation of our government-even as far back as 
the old Articles of Association, before the Declaration of In..; 
dependence. This amendment was the sixteenth step in 
securing the rights of the people~ but it wa,s not enough. Our 
country differs from every other country, in that we have two 
kinds of -citIzenship. First, we have national citizenship, 
based upon equal political rights. A person born a citizen of 
th~ United States, is, by the very circumstances of birth~ en
dowed with certain political rights. In this respect, the cir
cumstances of birth are very different from those of a person 
born in Grea,t Britain. A person born in Great Britain ilB not 
endowed with political rights~ simply because born in that 
country. Political rights in Great Britain are not based upon 
personal rights; they are based upon property rights. In 
England, persons are not represented; only property is rep .. 
resented. That is th~ very great. political difference between· 
England and the V nited States. In the United States, rep
res~n tation is bas~ upon indi vidual, personal rights--..there
fore, every person born in the United States-every pe7'son,.-
not every white person, nor every male person, but every pel
son is born with poUtical rights. '£he naturalizatIOn of for
eigners also secures to them the exercise of political right&, 

'because it secures to them citizenship, and they obtain natu
ralization through national law. The war brought about Ito 

distinct and new recognition of tbe rights of national citizen
ship. St"tes had assumed to be superior to the nation in this 
very underlying national basia of vating rights, but "hen cer-

lS 

• 
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tain States boldly a.ttempted to thwart national power, and 
tote themselves out of the Union,-when by this attempt they 
virtually said, there is no nation, a new protection was thrown 
around individual, personal, political rights, by a seventeenth 
step, known to the world by the Fourteenth Amendment, 
which defined, (not created) citizenship. "All persons born 
or naturalized in the United States, and subject to the juris
diction thereof, are citizens of the United States and of the 
State wherein they reside," thus recognizing United States 
citizenship as the first and superior citizenship. 

Miss Anthony was not only oorn in the United States, but 
the United States also has jurisdiction over her, as is shown by 
this suit, under which she was arrested in Rochester, and held 
there to examination in the same Ii ttle room in which fugi
tive slaves were once examined. From Rochester she was 
taken to Albany, from Albany ba·ck to Rochester, and now from 
Rochester to Canandaigua, where she is soon to be tried. ~he 

has thus been fully acknowledged by the United States as one 
of its citizens, and also as a citizen of the State in which she 
resides. 

In order to become a citizen of a State, and enjoy the privi
leges and immunities of States, a citizen of the United States 
must reslde in a State. Citizenship of theU nited States se
cures nothing over the citizenship of other countries, unless 
it secures the right of self-government. State laws may here
after regulate suffrage, but the difference between regulating 
and prohibiting, is a8 great as the difference between state and 
national citizenship. The question of the war was the ques
tion of State rights; it was the negro, VB. State rightsJ or the 
power of States over the ballot. rr.he question to-day is, 
woman, V8. United States rights, or the power of the United 
over the ballot. The moral battle now waging will settle the 
question of the power of the United States over the rights of 
citizens. By the civil war, the United States was proven to 
be stronger than the States. It was proven we were a n9tion 
in so far that Stateswere but parts of the whole. The woman 
question, of which in this pending trial, Miss Anthony stands 
as the exponent, is to settle the question of United States power 
over the individual political rights of the people; it is a ques
tion of a monarchy or a republic. The United States may 

• 

• 

• 
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usurp power, as did the States, but it has no rights in a sov
ereign capacity, not given it by the Constitution, or in other 
words, BY THE PEOPLE. By the Preamble we have discovered 
who are its people, and for what purpo:fje its ConstItution was 
instituted. Each and every amendment-the first ten, the 
eleventh, twelfth, thirteenth, fourteenth, and fifteenth, are 
only parts of the grand whole, and must, each and everyone, 
be examined in the light of the Preamble. 

Each added amendment m.-1kes this change in the status of 
the People, in that it gives new guaranties of freedom, and re
moves all pretense of right from any existing usurped power. 
People a1'e slow to comprehend the change which has been 
effected by the decision as to State rights. One, claims that 
only the negro, or persons of African descent, were affected by 
it. Others claim, and among them, some prominent Republi
cans, that every civil right is by these amendments, thrown 
under national control. Recently, two or three suits have 
come before the United States on this apprehension. One of 
these, known as the Slaughter House Case, came up from 
New Orleans in the suit of certain persons against the State of 
Louisiana. A permit had been given certain parties to erect 
sole buildings for slaughter, and in other ways control that 
entire bnsiness in the city of New Orleans for a certain num
ber of years. A , suit upon it was appealed to the Supreme 
Qourt of the United States, on the ground of the change in 
tJ'le power of States, by, and through the last three amend
ments, and on the supposition that all the civil p,)wer of the 
~tates had thus been destroyed. 

The Court decided it had no jurisdiction, ,though in its de
cision it proclaimed the far-reaching character of these amend
ments. In reference' to the Thirteenth Amendment, the 
Court used this language: 

" We do not say that no one else but the negro can share in 
this protection. Both the language and spirit of these arti
cles are to have their full and just weight in any question of 
construc;tio~. Undoubtedly while negro slavery alone was in 
the minds of the Congress which proposed the thirteenth ar
ticle, it forbids any kind of slavery, now, or hereafter. If 
Mexican peona,ge, or the Chinese cooley labor system shall de· 
velop slavery of the Mexican or Chinese race within our terri
tory, this amendment may be safely trusted to make it void:' 
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This is the language 11 sed by th.e Supreme Court of tb~ 
United States in reference to this thirteenth amendme.nt; 
prohibiting any, all, and every kind of slavery, not 01l1y now, 
but in the hereafter, and this, although the decision, alIo 
acknowl~dges the fact that only African slavery was intended 
to be covered by this amendment. 

The Conrt further said, "And so if otM'" rightJI are as
sailed by the States, wh'ich properly and necessarily fall 
10itkin the protection of these articles, that protection win ap
ply, though the party interested may not be of African 
descent." 

What" other rights fall within the protection of these arti
cles?" What" other rights" do these amendments cover? 

• 

The fourteenth article, after declaring who are citizens of the • 
United States, and of States, still further says, "No State 
shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States, nor shall 
any State deprive any person of life, liberty or property, with-
out due process of law, nor deny to any person within its juris-
diction, the equal protection of the laws." This comprises 
the first section of that amendment. The jurisdiction and 
protection of the general government applies to United States 
citizens. By its prosecution of Miss Anthony, the general 
government acknowledges her as a citizen of the United 
States, and what is much more, it acknowledges its own juris-
diction over the hallot-over the chief-chief, did I say,--
over. the only political right of its citizens. This prosecution 
is an admission of United States jurisdiction, instead of State 
jurisdiotion. This whole amendment, with the exception of 
the first clause of the first section, which simply declares who • 
are citizens of the United States and States, is dir&cted against 
the interference of States in the rights of citizens. But in 
Miss Anthony's case, the Sta~ of New York has not interfered 
with her right to vote. She voted under local laws, and the 
State Baid not a word,-has taken no action in the case, con-
sequently the United States has had no occasion...to interfere 
on that ground. The question of State rights was not as' 
great a questIon as this: What are United States rights? Oan 
the United ,Statel!l, in its sovereign capacity, overthrow the 
rights of its own oiWens P No, it cannot; for the FitteeBth 
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Amendment to the 'Constitution specificany declares "TM 
'right of eitizens of the United States to vote, shall not be 
denied or abridged by the United States, or by any State, on 
oocountof rade, color, or previou$ condition of servitude." 

Thi$ fifteenth Al'nElnrunent has been seriously misappre
hended by many people, who hal'e understood it to tnean that 
'«'omen could he exclud-ed from voting, simply because they 
-are 1Vom-en. I have shown you that Statutes and Constitu
ti'Ons are always general in their character; that from gen
erals we must argue down to particulars, and that if there is. 
any d'Oubt as to the interpretation of a statute, It must be de .. 
fbied in th~ int~rests of liberty But as t9 the interpretation 
&f this statute there can be no doubt. Had it read, "The 
right of citizens of the United States to take out passparnl9" 
shall not be denied or abridged by the United States, on ac
:count of race, color, or previous, condition of servitude," no 
person would interpret it to mean that such right to take out 
passport could be denied on account of female sex, or on account 
o'f male sex. We will read it how, first in the light of the De-c
lar~tion; second, in that of the Preamble, to the Constitution, 
,a.nd the Constitution itself, and its various amendments, to 
'which I have referred: the first, sixth; ninth and tenth, which 
would have been interpreted male, had the Constitution meant 
men alone, but which have always been defined to cover, and 
include woman-to cover and include the rights of the whole 
people to freedom of conscience, to freedom of speech, to the 
right of a speedy and public trial, &c., &c., and this, although 
in the Sixth Amendment, the terms kim and kis are alone 
used. The' Courts long ago decided that Statutes were of 
general bearing, as is fully true of the Declaration and 
Constitution, which are supreme statutes. The Fifteenth 
Amendment does not specifically exclude right of male cit
izens to vote, because they are male citizens, therefore, male 
citizens are of necessity inclqded in the right of voting . 
.It does not specifically exclude female citizens from the 
right of voting, because they are female citizens, therefore, 
temale citizens al'e of necessity included in the right of 
voting-a right which the United States cannot abridge. 
No male citizen can claim that he, as a male citizen, is in
cluded, save by implication, and save on the general grounds 
that he is not specifically excluded, he is necessarily included. 
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Oan the United States, at pleasure, take from its own citi
zens the right of voting, or abridge that right? Has it the 
right to take from citizens of States the right of voting 'I Are 
citizens of States simply protected against States, and can the • 
United States now, at will, step in and deny or abridge the 
right of voting to all its male citiz~ns simply because they are 
male? If it has that power over its female citizens, it has the 
same power over its male citizens. You cannot fail to see that 
the question brought up by Miss Anthony's prosecution and 
trial by the United States for the act of voting, has developed the 
most important question of United States rights; a larger, 
most pregnant, more momentous question by far, ~han that of 
State - rights. The 1 i,berties of the people are much more 
closely involved when the United States is the aggressor, than 
when the States are aggressors. 

"The Act to Enforce the right of citizens to vote," declares • 
that CITIZENS shall be entitled and allowed to vote at all elec-
tions by the people, in ltny state, territory, district, connty, 
city, parish, township, school district, municipality, or other 
territorial division, &c. 

This Act was pas8ed after the ratification of the Fifteenth 
Amendmen t, and is designed to be in accordance with t.he 
Constitution. It does not say black citizens shall be entitled 
and allowed to vote; it does not ~ay 'Inale citizens ehall be en
titled and allowed to vote-it merely says CITIZENS. It covers 
the right of women citizens to vote, and yet United States 
officials claim to find in this vf>.ry act, their authority for pros
ecuting Miss Anthony and those fourteen other women citi
zens of Rochester for the alleged crime of voting. When Miss 
Anthony voted, what did she do? She merely exercised her 
citizen's right of suffrage-aright to which she, and all women • 
citizens are entitled by virtue of their citizenship in the na-
tion--a right to which they are entitled because individual 
political rights are the basis of the government. The United 
States has no other foundation. If that right is trampled 
upon, we have no nation. 'Ve m~y hang together in a sort of 
anarchical way for a time, but our dissolution draws near. Can 
the United States destroy rights on account of Sex? In the 
original Constitution, before even the first ten amendments 
were added, States were forbidden to pass bills of attain"der. 
By the fourteenth amendment, the right of voting was forbid-
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den to be abridged, unles8 for crime. Is it a crime to be a 
woman? "In the begInning God created man, male and fe
male, created he them." A bill of attainder inflicts pun
ishment, creates liabilities or disabitities, on account of pa
rentage, b'irtli" or descent. Do United States officials presume 
to create a disability, or inflict a punishment, on account of 
bir,th as a woman, and this in direct defiance of the Oonstitu
tion? When the Oonstitution of the United States presents 
no barrier, no lesser power has such authority. "The Oon
stitution of the United States, and the laws made in pursu
ance thereof, shall be the supreme law of the land." 

Says article sixth: "Any law of Oongress not made in pur
suance of, or in unison with the Constitution, is an illegal and 
void law." Ooke, declared an Act of Parliament against 
Magna Oharta was null and void . 

But United States officials declare it a crime for a United 
States citizen to vote. If it is a crIme for a native-born citizen, 
it ought to be a still greater crime for a foreign-born citizen 
But the fact that citizenship carries with it the right of voting, 
is shown in the act of naturalization. A foreigner, after a 
certain length of residence in, this country, proceeds to take 
out papers of citizenship. To become a citizen, is all that he 
needs to make of him a voter. At one and the same time he 
picks up a ballot, and his naturalization papers. Nothing 
more than his becoming a citizen is needed for him to vote
nothing less will answer. Susan B. Anthony is a native-born 
citizen. She had to take out no papers to make her a citizen
~he was born in the United States-she is educated, intelli
gent, and FREE BORN. Native-born citizenship is generally 
concedt"d to be of more value than that which is bought . 
Do you not remember that when Paul was brought up, pre
paratory to being scourged, he demanded by what right they 
scourged him, a Roman citizen. The chief captain said, "I 
bought this freedom with a great price." Paul replied, "I am 
free born"; then great fear fell upon the chief captain, and 
he ordered the bonds removed from Paul. Native-born Ro
man citizenship was worth as much as that two thousand 
years ago. To~day, the foreign-born 4merican citizen, who 
has bought his freedom with a great price,. who has left his 
home and country, and crossed the sea to a strange land, in 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



r 

order that h~ may find freedom, is held., be superi<1r to "free 
bol'D " America.n women cit~ni. . 

But Miss Anthony is not battling fol' herself alone, nor for • 
tft6 woman alone; ahe stands to .. day~ the embodiment of Re-
publican 'Principles. The question of to-day, is not has woman 
a right to vote, but has any American citIzen, white or black, 
native-born, or natnralized, a right to vote. The prosecution 
of Miss Anthony by the United States, for the alleged crime 
of having cast a vote at the last election, is a positive declara-
tion of the government of the United States that it is a crime 
to vote. Let that decision be affirmed, and we bav~ no re-
public; the ballot, the governing power in the hands of every 
person, is the only true republic. Each person to help make 
the laws which govern him or her, is the ouly true democracy. 
Individual responsiblity, personal representation, exact poIit- • 
ica1 equality, are the only stable foundations of a republic, 
and when the United ~tates makes voting a crime on the part 
of any free-born, law-abiding citizen, it strikes a blow at its 
own stability; it is undermining the very fo~ndatious of the 
republic-it is attempting to overthrow its own Oonstitution. 

Miss AnthQny is to-day the representative of liberty; she is 
to-day battling for the rights of every man, woman and child 
in the country; she is not only upholding the right of every 
.native·born citizen, but of every natur~lized citi~en; to
day is at stake in her person, the new-born hopes of foreign 
lands, the quickened instincts of liberty, so well nigh univer
sal. All these are on trial with her; the destinies of America, 
the civilization of the world, are in the balance with her as 
she stands on her defence. If the women of this country are 
restricted in their right of self-government, what better is it • 
for them to have been born in the United States, than to have 
been born ill Russia, or }1'rance, or England, or many another 
monarchical country? No better; nor a.s well, as in all these 
countries, women vote upon certain questions. In Russia., 
about one-half of the property of the country is in the hands 
of women, and they vote upon its disposition and control. In 
France aud Sweden, women vote at municipal elections, and 
in England, every woman householder or rate-payer, votes fo.r 
city officers, for poor wardens and school commissioners, thus 
expressing her views as to the education of her children, which 
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iii a power not poesessed by" single woman'ofthisState of ~e" 
York, whose boa.st haa been that it lead's the legislation of the 
world in regard to women. Property .. holding women in Eng
land, vote equally with property-holding men, for every oftioe 
except Parliamentary, and even that is near at hand, a petition. 
for it of 180,000 names going up last year. England, though 
a monarchy, is oOllsistent withher8@lf. As the foundation of 
lillglish reprellentation is pr@perty, net persons, property is al
lowed its representation, whether it is he-Id by man or by 
woman. 

"Are ye not of more value'than many sparrows? " said one 
of old. Is it less pertinent for us to ask if' personal represen
tation is not more sacred than property representaFion? 
"Where governments lead~ there are no revolutions," said the 
eloquent Oastelar. But revolution is imminent in a govern
ment like ours, instituted by the people, for the people, in its 
charters recognizing the most sacred rights of the people, but 
which, in a sovereign capacity, through its officials" tramples 
upon the most sacredly secured and guaranteed rights of the 
people. 

The questio,n brought up by this trial is not a woman's 
loights question, but a citizen's rights question. It is not de
nied that women are citizens,-it is not denied that Susau B. 
Anthony was born in the United· States, and is therefore a cit
izen of the United States, and of the State wherein she resides, 
which is this State of New York. It cannot be denied that 
she i.s a person,-one of the people,-there is not a word' in 
the Constitution of the United States which militates against 
the recognition of woman as a person, as one of the people, as 
a citizen, The whole question, then, to-day, turns on the 
power of the United States over the political rights of citizens 
-the whole question then, to-day, turns on the supreme au
thority of the National Constitution. 

The Constitution recognizes native-born women as citizens, 
both of the United States, and of the States in which they re
reside, and the Enfol'cement Act of 1870, in unison with our 
na.tional fundamental principles, is entitled H An Act to en
force the rigll,t of citizens of tlle United Stat,s to vote in the 
several States of the UDioD." Out of those three words, "for 
Qther purpQSes," or any provisions of this act included in 
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them, cannot be found authority for restraining any citizen not 
" guilty of participating in the rebellion, or other crime," from 
voting, and we brand this prosecution of Miss Anthony by 
United States officials, under claim of provisions in this act, as • 
an illegal prosecution--an infamous prosecution, in direct de-
fiance of nationallaw-dangerous in its principles, tending to 
subvert a republican form of government, and a direct step, 
whether so designed or not, to the establishment of a monar-
chy in this country. Where the right of one individual is at-
tacked, the rights of all are menaced. A blow against one 
citizen, is a blow against every citizen. 

The government has shown itself very. weak in prosecuting 
Miss Anthony. No astute lawyer could be found on a side so 
pregnant of flaws as this one, were not the plaintiff in the 
case, the sovereign United States. The very fact of the pros- • 
ecution:is at one aI\d the same time weakness on the part of 
the government, and: an act of unauthorized authority. It is 
weakness, because by it, the United States comes onto the 
ground of the defendant, and, at once admits voting is an United 
States right, because United States rights are citizens' rights. 
By this prosecution, the United States clearly admits that pro-
tection of the ballot is an United Stat~s duty, instead of a 
State duty. It is an United States duty instead of a State 
duty, because voting is an United States right instead of a 
8tate right. This prosecution is an open admission by the 
United 'States, that voting is a Constitutional right. 

But the prosecution is also an admiSSIOn of unauthorized 
authority in that by it, the United States discriminates be
tween citizens. If there is one point of our government more 
strongly fortified than another, it is that the government is of • 
the PEOPLE. The Preamble of the Uonstitution, heretofore 
quoted, means all the people, if language has a meaning. All 
the people are citizens, if the fourteenth amendment has any 
signification at all. 

If any minds are so obtuse as not to see that the ballot is an 
United States right,-if any person before me still claims suf
frage as a state right alone, such person certainly cannot fail 
to see that under his views the United States has been guilty 
of a high-handed outrage upon Miss Anthony and the four-
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teen other women whom this great government,-this big 
United States has prosecuted. Under this view of the right of 
suffrage such person cannot jail to see there has been unauthor
i~ed interference by the United States, with the duties and rights 
of the State of New York. And while Uncle Sat;Il was thus 
busy last wlnter over the prosecution of women citizens of the 
~tate of New York, the State itself submitted in its Legisla
ttll'e, a resolution looking towards the recognition by the State 
of the right of tax-paying women to the ballot. Thus at one 
and the same time was seen the anomaly of a prosecution by 
the U nit~d States of women of the State of New York for an 
act that New York herself was resolving it right to perform, 
and which if the ballot is not a constitutional right, the United 
States has no power over at all. 

Look at this prosecution as you will, it presents a fine di
lemma to solve; it' presents to the country, as never before, 
the most important and vital question of United States rights; 
it presents the most important and vital questIOn of unconsti
tutional power which has grown to such ~imensions in the 
hands of United States officials; and it must bring to people's 
cognizance the very slight thread by which hangs the security 
of any citizen's right to the ballot. 

Governments try themselves. No government has been 
staeIe in the past; all have fallen because all have b~n one
sided; all have permitted the degradation of woman.f Baby
lon fell; her religion defiled woman; the hand-writing ap
peared upon the wall, and in a single night she was overthrown. 
Neither was Rome immortal; her laws were class laws; the 
rights of humanity were not respected; she underwent many 
changes, and that vast empire which once ruled the world lives 
now only in name. Egypt held the wisdom of the world, .and 
as to a certain extent she recognized the equality of woman, 
her empire endured for ages; at last, she to<) fell, for her civili
zation was still an unequal one. 

Special laws, or laws specially defined for one particular 
body of people, on account of race, color, sex, or occupation, is 
class legislation, and bears the seeds of death within itself. It 
was the boast of our forefathers, that the rights for which they 
contended were the rights of human nature. Shall the 
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WOmen of this oountry fbre'V~r have eause to say that the dec
laration and the constitution are specially defined,-are organs 
of speci&llaw ? 

Where the legislative and executive function of the law are 
in the hands of a single class, special law, or special rendar
ings of law are the unvarying results. If the constitution of 
the U mted States is defined and ruled by United Sta.tes offi
cials to discriminate between classes of citizens, then the aon
stitution is by them made to be nothing less than an organ of 
special law, and is held not to sustain the rights of the people. 
While the class which.has usurped the legislative, the executive 
and the judicial functions of the government, defines politioaJ 
rights to belong to male citizens alone, the women of the 
United States are under special Jaw; and while thus 
debarred from exercising their natural right of self-govern
ment, they are subjects, not citizens. It matters not if women 
never voted since the framing of the government, until now, 
this right has merely been retained by them; It has been held 
in abeyance, to be exercised by them whenever they chose. 
The principles advocated by the women to-day are the princi
ples which brought on the revolutionary war, and Miss An
thony and other women associated with her are exponents of 
the very principles which caused the colonies to rebel against 
the mother country. 

The eyes of all nations are upon us; their hopes of liberty 
are directed towards us; the United States is now on trial by 
the light of its own underlying principle. Its assertion of 
human right to self-government lies a hundred years back of 
it. The chartered confirmation and renewal of this assertion 
has come up to our very day, and though all the world looked. 
on and wondered to see us crush the rebellion of '61, it is a.t 
this hour,-at this soon coming trial of lEss Anthony at Can
andaigua, before the Supreme (Jourt of the N o.rthern District 
of New York,-it is at this trial that republican institutions 
will have their grand test, and as the decision is rendered for, 
or against the political rights of citizenship, so will the p~ople 
of the United States find themselves free or slaves, and IiIO will 
the United States have tried i~self, and paved. its way for a 
speed.y fall. or for a long and glorious contlinaanoe. 
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Miss Anthony is to-day the representative of liberty. In 
all ages of the world, and during all times, there have been 
epochs in which. some one person took upon their own should
ers the hopes and the sorrows of the world, and in their own 
person, through many struggles bore them onward. Sud
denly or gra.dually,. as the case might bQ, men found the rugged. 
path made -smooth and the way opened for the world's r3pid 
advance. Such an epoch exists now, and such a person is 
Susan B. Anthony. 

To you, men of Ontario county, has come an important 
hour. The fates have brought about that you, of all the men 
in this great land, have the responsibility of this trial. To 
you, freedom has comc looking for fuller acknowledgement, 
for a 'wider area in which to work and grow. Your de
cision will not be for Susan B. Anthony alone; it will be 
for yourselves and for your children's children. to the latest 
generations. You are not asked to decide a question under 
favor, but ~cording to the foundation principles of this repub
lic. You will be called upon to decide a question according to 
our great charters of liberty-the Declaration of Independ
ence and the Constitu tion of the United States. You are to 
decide, not only on a question of natural right, but of absolute 
Jaw, of the supreme law of the land. You ~re not to decide 
according to prejudice, but according to the constitution. If 
your decision is favorable to the defendant, you will sustain 
the constitution; if adverse, if you are blinded by prejudice; 
you will not decide against women alone, but against theUnited 
States as well. No more momentous h.our has arisen in the 
interest of freedom, for the underlying principles of the re
public, its warp and woof alike, is the exact and permanent 
political equality of every citizen of'the nation, whether that 
citizen is native born or naturalized, white or black, man or 
woman. And may God help you. 

\. 
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JUDGE HUNT, 
AND 

The Right of Trial by Jury. 
By JOHN HOOKER, Hartford, Conn. 

The following article was intended for pnblication in a magazine, but the writer 
kindly contribnted it for publication in thIs pampblet. 

In th,e recent trial of Susan B. Anthony for voting, (illegally, 

• 

as was claimed, on the ground that as a woman she had no • 
right to vote-a point which we do not propose to consider,) 
the course of Judge Hunt, in taking the case from the jury, 
and ordering a verdict of guilty to be entered up, was so re-
markable, so contrary to all rules of law, and so subversive of 
the system of jury trials in criminal cases, that it should not 
be allowed to pass without an emphatic protest on the part 
of every public journal that values our liberties. 

Let us first of all see precisely what were the facts. Miss 
Anthony was charged with having knowingly voted, without 
lawful right to vote, at the Congressional electionin the eighth 
ward of. the City of Rochester, in the State of New York, in 
November, 1872. 'l'he Act of Oongress under which the pros
ecution was brought provides that, " If, at any election for rep
resentative or delegate in the Congress of the United States, 
any person shall knowingly personate and vote, or attempt to 
vote, in the name of any other person, whether living, dead • 
or fictitious, or v.ote more than once at the same election for 
any candidate for the same office, or vote at a place where he 
may not be lawfuIly entitled to vote, or vote without having a 
lawful right to vote, every such person shall be deemed guilty 
of a crime," &c. 

The trial took place at Canandaigua, in the State of New 
York, in the Circuit Oourt of the United States, before Judge 
Hunt, of the Supreme Court of the United States. 

The defendant pleaded not guilty-thus putting the Gov
ernment upon the proof of their entire case, admitting, how
ever, that she was a woman, but admitting nothing more. 
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The only evidence that she voted at aU, and that, if at all; 
she voted for a representative in Congress, offered on the part 
of the government, was, that she banded four bits of paper, 
folded in the form of ballots, to the inspectors, to be placed in 
the voting boxes. There was nothing on the Qutside of these 
papers to indicate what they were, and the contents were not 
known to the witnesses nor to the inspectors. There were six 
ballot boxes, and each elector had the right to cast six ballots. 

This evidence would undoubtedly warrant the conclusion 
that Miss Anthony vQted f.or a Congressional representative, 
the fact probably appearing, although the papers before the 
writer do not show it, that one of the supposed baHots was 
placed by her direction in the box for votes for Members of 
Congress. The facts are thus minutely stated, not at all for 
the purpose of questioning their sufficiency, but to show how 
entirely it was a question of fact, and therefore a question for 
th.ejury. 

Upon this eVIdence Judge Hunt directed the clerk to enter 
up a verdict of guilty. The counsel for the defendant inter
posed, but without effect, the judge closing the discussion by 
saying, "Take the verdict, Mr. Clerk." 1'he clerk then said, 
"Gentlemen of the jury, hearken to your verdict, as the Court 
has re~orded it. You say you find the defendant guilty of the 
offence whereof she stands indicted, andl so say you all." To 
this the jury made no response, and were immediately after 
dismissed. 

It is stated in one of the public papers, by a person ,present 
at the trial, that immediately after the dismissal of the jury, 
one of the jurors said to him that that was not his verdict, nbr 
that of the rest, and that if he could have spoken he should 
have answered" Not guilty," and that otber jurors would have 
sustained him in it. The writer has no authority for this 
stat~ment, beyond the letter mentioned. The juror, of course, 
hac!. a righ t, when the verdict was read by the clerk, to declare 
t.hat it was not his verdict, but it is not strange, perhaps, that 
an ordinary juror; with no time to consider, or to consult with 
his fellows, and probably ignorant of his rights, and in awe of 
the Court, should have failed to assert himself at such a mo
ment. 

Probably the assuinption by the judge that Miss Anthony in 
fact voted, did her no real injustice, as it was a notorious fact 
that she did vote, and claimed the right to do so. But all this 
made it no less an usurpation for the judge to take the case 
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from the jury, and ()rder a verdict of ,llUty to be en~red up 
without consulting them. 

There was, however, a real injustice done her by the course 
of the judge, inasmuch as the mere fact of her voting, and 
voting unlawfully) was not enough for her conviction. It is a 
perfectly settled rule of law that there must exist an intention 
to do an illegal act, to make an act a crime. It is, of conrse, 
not necessary that a person perpetrating a crime should have 
an actual knowledge of a certain law which forbids the act, 
but he must have a criminal intent. ~rhus, if one is .charg~ 
with theft, and admits the taking of the property, which is 
clearly proved to have belonged to another, it is yet a good de
fence that he really belIeved that he had a right to take it, or 
that he took it by mistake. Just so in a case where, as some
times occurs, the laws regulating the right to vote in a State 
are o~ doubtful meaning, and a voter is uncertain whether he 
has a right to vote in one town or another, and, upon taking 
advice from good counsel, honestly makes up his mind that 
he has a right to vote in the town of A. In this belief he 
applies to the registrars of that town, who upon the st!l.tement 
of the facts, are of the opinion that he has a right to vote the:re, 
and place his name upon the list, and on election day he votes 
there without objection. Now, if he should be prosecuted for 
il1egal voting, it would not be enough that he acknowledged 
the fact of voting, and that the judge was of the opinion that 
his view of the law was wrong. There would remain another 
and most vital question in the case, and that is, did he intend 
to vote unlawfully ? Now, precisely the wrong that would be, 
done to the voter in the case we are supposing, by the Judge 
ordering a verdict of guilty to be entered up, was done by that 
course in Miss Anthony's case. She thoroughly believed that 
she had a right to vote. In addition to this she had consulted 
one of the ablest lawyers in \\r estern New York, who gave it 
as his opinion that she had a right to vote, and who testified 
on the trial that he had given her that advice. The Act of 
Congress upon which the prosecution was founded uses the 
term" knowingly,"-" shall knowingly vote or attempt to vote 
in the name of any other person, or more than once at the 
same election for any candidate for the same office, or vote at 
a place where he may not be lawfully entitled to vote, or with
out having a lawful right to vote." Here most manifestly the 
term" knowingly" does not apply to the mere act of voting. 
It is hardly possible that a man should vote, and not know the. 
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fact that he is voting. The statute will bear no possible con
struction but that which makes the term" knowingly" apply 
to the illegality of the act. Thus," shall knowingly vote with
out having a lawful right to vote," can only mean, shall vote 
knowing that there is no lawful right to vote. This being so, 
there was manifestly a most vital question beyond that of the 
fact of voting, and of the conclusion of the judge that the vot
ing wa,s illegal, viz., did Miss' Anthony vote, knowing that she 
had no right to vote. 

Now, many people will say that Miss Anthony ought to 
have known that she had no right to v'Ote, and will perhaps 
regard it as an audacious attempt for mere effect, to assert a; 

right that she might think she ought to have, but could not 
really have believed that sh~ had. But whatever degree of 
credit her claim to have acted honestly in the matter is entitled 
to, whether to much, or little, or none, it was entirely a ques
tion for the jury, and they alone could pasS upon it. The 
judge had no right even to express an opinion on the subject 
to the jury, much less to instruct them upon it, and least of 
all to order a verdict of guilty without consulting them. 

There. seems to have been an impression, as the writer in
fers from variQus notices of the matter in the public papers, 
that the case had resolved itself into a pure question of law. 
Thus, a legal correspondent of one of our leading religious 
papers, in defending the course of Judge Hunt, says: "There 
was nothing before the Court but a pure question of law. 
Miss Anthony violated the law of the State intentionally and 
deliberately, as she openly avowed, and when brought to trial 
her only defence was that the law was unconstitutional Here 
was nothing whatever to go to the jury." And again he says: 
., In jury trials all questions of law are decided by the judge." 
This writer is referred to only as flxpressing what are supposed 
to be the views or many others. 

To show, however, how entirely incorrect is this assumption 
of fact, I insert here the written points submitted by Miss 
Anthonyts counsel to the Court, for its instruction to the jury. 

First-That If the defendant, at the time ofvoting~ believed 
that she had a right to vote, and voted in good faith in that 
belief, she is not guilty of the offence charged. 

Second-In determining the question whether she did or did 
not believe that she had a right to vote, the jury may take 
into consideration, as bearing upon that question, the advice 
which she received from the counsel to whom she applied. 
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Third-That they may also tB,ke into consideration, as bear
ing upon the same question, the fact that the inspectors con
sidered the question, and came to the conclusion that she had 
a right to vote. 

Fourth-That the jury have a right to find a general ver
dict of guilty or not guilty, as they shall believe that she has 
or has not been guilty of the offense prescribed in the stat
ute. 

This certainly makes it clear that the question was not" a 
pure question of law," and that there was" something to go 
to the jury." And this would be so, even if, as that writer 
erroneously supposes, Miss Anthony had openly avowed before 
the Court that she voted. 

But even if this point be wholly laid lmt of the case, and it 
had been conceded that Miss Anthony had knowingly violated 
the' law, if she should be proved to have voted at all, so that 
the only questions before the Court were, first-whether she 
had voted as charged, aud secondly-whether the law forbade 
her voting; and if in this state of the case a hundred wit
nesses had been brought by the government, to testify that 
she had" openly avowed" in their presence tlult she had voted, 
so that practically the question of her having voted was proved 
beyond all possible question, still, the judge would have no 
right to order a verdict of guilty. The proof that she voted 
would still be evidence, and mere evidence, and a judge has no 
power whatever to deal with evidence. He can deal only with 
the law of the case, and the jury alone can deal with the facts. 

But we will go further than this. We will suppose that in 
New York, as in some of the States, a defendant in a criminal 
case is allowed to testify, and that Miss Anthony had 
gone npffil the stand as a witness, and had stated dis
tinctly and unequivocally that she did in fact vote 
as charged. We must not forget that, if this had actu
ally occurred, she would at the same time have stated that she 
voted in the full belief that she had a right to vote., and that 
she was advised by eminent counsel that she had such right; 
a state of the case which we have before referred to as pre
senting a vital question of fact for the jury, and which ex
cludes the possibility of the case being legally de:llt with by 
the judge alone; but this point we are laying ~)Ut of the case 
in the view we are now ~,aking of it. We will suppose that 
Miss Anthony not only testifleq t4at she voted in fact, but 
also that she had no belief t~at s4e 400. any right ~ vote i 
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making a case where, if the Court should hold as matter of 
law that she had no rIght to vote, there would seem to be no 
possible verdict for the jury to bring in but that of" guilty." 

Even in this case, which would seem to resolve itself as 
much as possible into a mere -question of law, there is yet no 
power whatever on the part of the judge to order a verdi'ct of 
guilty, but it rests entirely in the judgment and conscience of 
the jury what verdict they will bring in. They may act un
wiseiy and unconscientlOusly, perhaps by mere favoritism, or 
a weak sympathy, or prejudice, or on any other indefensible 
ground; but yet they have entire power over the matter. It is 
for them finally to say wllat their verdict shall be, and the 
judge has no power beyond that of instruction upon the law 
involved in the case. 

rrhe proposition laid down by the writer before referred to, 
that" in jury trials all questions of law are deoided by the 
judge," is not unqualifiedly true. It is so in civil causes, 
but in criminal causes it has been holden by maily of our best 
courts that the jury are judges of the law as well as of the 
facts. Pages cou~d be filled with authbrities in support of this 
proposition. The courts do hold, however, that the judges 
are to instruct the jury as to the law, and that it is their duty 
to take the law as thus laid down. But it has never been held 
that if the jurY"assume the responsibility of holding a prisoner 
not guilty in the face of a charge from the judge that required 
a verdict of guilty, where the question was wholly one of law, 
they had not full power to do it. 

The question is one ordinarily of little practical importance, 
but it here helps to make clear the very point we are discuss,,: 
ing. Here the judge laid dqwn the law, correctly,' we will 
suppose, certainly in ter~s'"that left the jury no doubt as tq 
what he meant; and here, by all the authorities, the jury 
ought, as a matter of proper deference in one view, or of abso-: 
lute duty in the other, to have adopted the view of the law 
given them by the judge. But it was in either case the iury 
only who could apply the law to the case. 'fhe judge could 
instruct, but the jury only could apply the" instruction. That,.. 
is, the instruction of the judge, no matter how authoritative 
we ma.y regard it, could find its way to the defendant only 
thro":'tgh tke ver(Uct Qf the jury. 

It fs only where the confession of facts is matter of record, 
(that is, where the plea filed or recorded in the case admits 
tp.em~, tb~t the jud~e can enter up a judgment without th~ 
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finding of a jury. Thus, if the defendant pleads" guilty," 
there is no need of a jury finding him so. If, however, he 
pleads "not guilty,"'then, no matter how overwhelming is the 
testimony against him on the trial, no matter if a hundred 
witnesses prove his admission of all the facts, the whole is not 
legally decisive like a plea of guilty; but the question still re
mains a question of fact, and the jury alone can determine 
what the verdict shall b~. In other words, it is no less a ques
tion of fact for the reason that the ~vidence is all one way and 
Qverwhelming, or that the defendant has in his testimony ad
mitted an the facts against himself. 

The writerha~ intended this article for general rather than 
professional readers, and nas th~refore not encumbered it 
with authorities; but he has stated only rules and principles 
that are well established and familiar to all persons practising 
in our courts of law, 

'fhis case illustrates an important detect in the law with re
gard to the revision of verdicts and judgments in the United 
States Circuit Oourt. In almost all other courts, an applica
tion for a new trial on the ground of erroneous rulings by the 
judge, is made .to a .higher and independen t tribunal. In this 
court, however; an application for a new triai is addressed to 
and decided by the same judge who tried the cas~, and whose 
erroneous rulings are complained of. Such a motion was 
made and argued. by Miss Anthony's counsel before Judge 
Hunt, who refused to grant a new trial. 'fhus it was Judge 
Hunt alone who was to decIde whether Judge Hunt was wrong. 
It is manifest that the 'opportunity for securing justice even 
before the most honest of judges, would be somewhat less than 
before an entirely distinct tribunal, as the judge would oe 
prejudiced in favor of' his own opinion, and the best and most 
learned of judges are humall and fallible; while if a judge is 
disposed to be unfair, it is perfectly easy 1'01' him to suppress 
all attempts of a party injured by hIS decision to set it aside. 

The only remedy tor a party thus wronged is by an appeal 
to the public. Such an appeal, as a friend of justice and of 
the law, with~ut rega..rd to Miss Anthony's case in any other 
aspect, the writer makes in this a.Iticle. 'fhe public, thus the 
only appellate tribunal, should willingly hsten to such a case, 
and;pass its own supre~e and decisive judgment upon it. 

'.rhe .. writer cannot but regard Judge Hunt's course as not 
only)rregulsr .. as a matter of law, but a very dangerous en~ 
croachment on the right of every person accuse~ to be tried 
By a jury, ... It is by yielding to such f,lncroachments that liber
ties arE:' lost. 

I' 

! 
\ 

Central Library of Rochester and Monroe County 
Historic Monographs Collection



Central Library of Rochester and Monroe County 
Historic Monographs Collection


	Front cover
	Case of Susan B. Anthony Opinion of Mr. Justice Hunt
	Title page
	Index
	Preface
	Indictment against Susan B. Anthony
	United States Circuit Court
	Indictment against Beverly W. Jones, Edwin T. Marsh and William B. Hall
	Appendix
	Back cover



